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Finland

Swedish

1st monitoring cycle

State Party Report [MIN-LANG/PR (99) 4]

Evaluation Report of the Committee of Experts [ECRML (2001) 3]
74.
The language of the court depends on the official language of the district. Nevertheless, the right to use Swedish in judicial procedures is prescribed in the Language Act.  Every party to the proceedings, whether a physical or legal person, has the right to use his/her language, whether Finnish or Swedish, in a case which concerns him/her or in which he/she is being heard, independently of the language of the court.

75.
There are no unilingual Swedish judicial districts in mainland Finland. In unilingual Finnish judicial districts, the Swedish language can be used whenever a Swedish party is concerned or is being heard.   The judgement is given in Finnish but it is possible to obtain a translation free of charge. In bilingual judicial districts, a Swedish-speaking defendant always has the right to ask for the proceedings to be conducted in Swedish. 

76.
In practice, this right cannot always be exercised for two main reasons.  Firstly, the lack of officers, lawyers and judges with sufficient command of Swedish makes the choice of the Swedish language too difficult to manage for the proceedings.  As Swedish-speakers are bilingual, they prefer not to ask for their mother tongue to be the language of the proceedings, as they may risk not being correctly understood or even being seen as “trouble-makers”.  The Public Prosecutor and other State agents use the language of the defendant if they are required to know this language.  Secondly, according to the information gathered by the Committee, the language chosen by the police in its statements depends on the officer’s mother tongue and not on that of the defendant.  As the instruction language remains the same during the proceedings that may follow this, in practice excludes the possibility for the defendant to use a different language (as he or she has a sufficient command of the language of the proceedings).  Swedish-speakers are very often confronted with this situation.
77.
The Committee considers this undertaking is formally fulfilled, but in practice its implementation is not fully satisfactory

2nd monitoring cycle

State Party Report [MIN-LANG/PR (2003) 2]

Evaluation Report of the Committee of Experts [ECRML (2004) 7]

76.
One of the major difficulties in the application of the Charter in Finland, as pointed out in the previous evaluation report of the Committee of Experts, was the implementation of the regulations on the use of the Swedish language before the judicial authorities (para. 74 to 93). In particular the Committee of Experts pointed out the severe need for personnel with sufficient language skills as well as the urgent need to improve the language skills of these officials (see previous report, findings H. and J.) This deficiency was also the object of the Committee of Ministers’ recommendation no. 3.a. (RecChL (2001) 3). The Committee of Experts considered that in bilingual municipalities, the speakers of Swedish felt constrained to give up using Swedish, or requesting to use Swedish, because it created an atmosphere which is not always very positive in judicial proceedings, the individual having the feeling that he or she may be considered as a "trouble maker". 

77.
As a general remark, the Language Act (see above para. 8) will require public bodies to treat Swedish as a national language in Finland with an obligation for the authorities to address Swedish-speakers systematically in Swedish. The Language Act should in theory change the laisser-faire attitude previously taken by official bodies and make the authorities more pro-active, thus requiring them to consult national registers to find out whether a person is Swedish- or Finnish-speaking. In individual cases the authorities should therefore know if they should address the citizen in Finnish or in Swedish.  

78.
The drafting of the Language Act came about because of the difficulty of using Swedish before judicial authorities. It is evident that the effective use of the Swedish language depends on the actual language competence of the authority, in addition to  the official language(s) of the municipality, which is the basic unit for the language division (see above para. 31); a court is bilingual according to the new Language Act (Section 6), if its district covers at least one bilingual municipality. Taking into consideration Article 7, paragraph 1 b, the authorities should ensure that any changes in the borders of judicial districts do not affect the use of Swedish, for instance should there be plans to merge judicial districts.

79.
It should also be pointed out that since the conclusion of the working group on the Swedish language in 1999 which assessed the use of Swedish before courts, the authorities have taken other practical steps to try to improve the language skills of judicial officials: the language training of judges has been increased, and problems in the use of Swedish have been discussed in the profession (see second periodical report of Finland, pp. 52-53). This indicates that there is a certain level of awareness of the problem of implementation, but it seems not to be solved yet.

80.
At the time of the "on-the-spot" visit, the Committee of Experts was informed that there were serious problems regarding implementation of this undertaking because of the lack of language skills of judicial officials. The Language Act and the Act on the Knowledge of Languages Required of Personnel in Public Bodies propose a stronger legal basis for the use of Swedish. However, due to the recent entry into force of these Acts the Committee of Experts cannot pronounce itself on their implementation now, but will do so in the next monitoring round.   The Finnish authorities are however to be complemented for having taken the resolute step of passing legislation with a view to promoting implementation of these articles, where other methods have not been successful.

81.
Based on the information available, the Committee of Experts concludes that the undertaking is formally fulfilled and is looking forward to receiving further information on the application of the Language Act in the next monitoring round.  

Norway

Sami

1st monitoring cycle

State Party Report [MIN-LANG/PR (99) 5]

Measures:

Section 3-4 of the chapter relating to the Sami language in the Sami Act lays down rules for the use of Sami in the judicial system. These rules apply to courts of law whose jurisdiction comprises all or part of the Sami administrative district, cf. section 3-1, subsection 1, to police and prosecuting authorities whose jurisdiction comprises all or part of the same district and to prison institutions in Troms and Finnmark.

Pursuant to section 3-4, subsection 4, the president of the court may decide that the language in which the proceedings are conducted shall be Sami when one party so requests.

Discretionary judgement must be exercised in the light of the obligation under international law laid down in Article 9, section 1, subsection a, which requires that legal proceedings are conducted in the regional or minority language at the request of one of the parties.

Evaluation Report of the Committee of Experts [ECRML (2001) 6]

68.
The Sami Act is applicable in the Sami District.  Accordingly, a person has the right to use Sami in criminal proceedings pursuant to the above obligations chosen by Norway.  The Sami Act guarantees this right from a legal point of view.  At the initial stage of the court proceedings, the judge normally asks the party to the proceedings if he or she wishes to use the Sami language. The costs of the interpretation and translation are borne by the court. During the visit of the Committee to Norway, it was pointed out on various occasions that, in practice, the Sami language is seldom used in courts.  The reasons for this are quite simple: the proceedings take more time because they become more complicated, there is a lack of legal terminology and of qualified interpreters, and finally, there seems to be a reluctance on the part of the persons involved to ask for the proceedings to be in the Sami language in order not to be regarded as trouble-makers. The Sami people themselves often prefer not to use their language because they have no practice in the use of their language in court.  It can be estimated that about 20% of the proceedings are carried out in the Sami language.  Judges may be taught Sami upon request. The Committee considers the undertaking formally fulfilled, but there are difficulties in implementing the undertaking. 

The Committee encourages the Norwegian authorities to further facilitate the possibility to exercise the formal rights. 

2nd monitoring cycle

State Party Report [MIN-LANG/PR (2002) 3]

The establishment of a court of Central Finnmark

The access of the Sami population to the legal system is an issue which is dealt with in Report No. 23 (2000-2001) to the Storting, issued by the Ministry of Justice.

It is the view of the Ministry of Justice that Norway has a particular responsibility to protect the interests and culture of the Sami population, and that this should be reflected in the access of the Sami people to the court system.

On the basis of a proposal from the Ministry of Justice, the Norwegian parliament (Stortinget) has agreed to the establishment of a court in central Finnmark, which will serve the five municipalities of Karasjok, Kautokeino, Nesseby, Porsanger, and Tana. These municipalities constitute (together with Kåfjord) the Sami language adminstrative district. 

The Ministry of Justice acknowledges the need for a development of the Sami legal language, for instance through co-operation between the Sami University College (Samisk høyskole), the Nordic Sami Institute (Nordisk Samisk Institutt) and the legal profession.

Chapter 3 section 4 of the Sami Act states that the parties may submit documents in connection with legal proceedings in Sami, and that the courts, at the request of one of the parties, shall conduct the proceedings in the Sami language. These rights apply to all courts of law whose jurisdiction comprises all or parts of the Sami language administrative district.

There is no extra charge to the person concerned for the use of interpreters and translations into the Sami language when this is necessary in civil and criminal cases. Some exceptions from this will apply to civil cases where the persons concerned do not live in Norway. 

Evaluation Report of the Committee of Experts [ECRML (2003) 2]

104.
The Legal Aid Office in Inner Finnmark provides legal service to the region’s inhabitants. The office has two employees who have a good command of Sami. This service would apply to both criminal and civil law. 

105.
The Sami Act is applicable in the Sami administrative district.  Accordingly, a person has the right to use Sami in criminal proceedings pursuant to the above obligations chosen by Norway.  The Sami Act guarantees this right from a legal point of view.  At the initial stage of the court proceedings, the judge normally asks the party to the proceedings if he or she wishes to use Sami. The costs of the interpretation and translation are borne by the court. In practice, Sami is seldom used in courts, the main difficulties being that the proceedings take more time, there is a lack of legal terminology and of qualified interpreters, and finally, there seems to be a reluctance on the part of the persons involved to ask for the proceedings to be in Sami in order not to be regarded as trouble-makers. The Sami people themselves often prefer not to use their language because they have no practice in the use of their language in court.  It can be estimated that about 20% of the proceedings are carried out in Sami.  Judges may be taught Sami upon request. 

106.
In its previous evaluation, the Committee of Experts considered the legal framework to form a solid foundation for the undertaking to be fulfilled. It did however note a certain difficulty in the real application of the laws, as there are practical difficulties, as detailed above, and there is a certain reluctance on the part of the Sami people to use North Sami. 

107.
The Committee of Experts therefore made the following observation in its last report: 

The Committee encourages the Norwegian authorities to further facilitate the possibility to exercise the formal rights.

108.
The Norwegian Government addressed this question in a White Paper to the Parliament, where it pointed out that there is a need to facilitate access to the Sami language in the court system. The Government proposed in its report to establish a special “Sami” court in Inner Finnmark, a proposal which was endorsed by the Parliament. The Sami court will serve five of the six municipalities in the Sami administrative district. 

109.
The Committee also refers to its comments in Chapter 2.

110.
The Sami Language Board maintains a special authorisation scheme and a register of certified interpreters. The databank of Sami terminology also focuses on maintaining and developing judicial terms in Sami. The fact that there is often a lack of juridical terms in Sami has also been one of the problems in using Sami in courts. 

111.
The Committee recognises the efforts made by the Norwegian authorities and the Sami Parliament in their attempt to improve access to the use of Sami in courts. The undertaking is formally fulfilled, and the Committee looks forward to further information on the development of its practical implementation in the next report.

3rd monitoring cycle

State Party Report [MIN-LANG/PR (2005) 3]

Evaluation Report of the Committee of Experts [ECRML (2007) 3]

Slovenia

Hungarian

1st monitoring cycle

State Party Report [MIN-LANG/PR (2002) 5]

Evaluation Report of the Committee of Experts [ECRML (2004) 1]
117.
The numerous provisions applicable in this field are referred to in detail in the initial periodical report (see pp. 15-17). The general provision is Article 5 of the Courts Act, which stipulates as follows:

“In the areas in which the autochthonous Italian and Hungarian national communities live, the business of the court shall also be conducted in the Italian or Hungarian language if a party who lives in that territory uses the Italian or Hungarian language. If a court or higher instance adjudicates on legal remedies in matters tried by a court of lower instance in the Italian or Hungarian language, the decision issued by the court of higher instance shall be issued in translation in the Italian or Hungarian language.”

118.
In substance, proceedings may be conducted monolingually in Hungarian if the party or parties to the proceedings use Hungarian. Bilingual proceedings would ensue, however, if one of the parties were Slovenian-speaking. Court records and decisions would be drafted also in Hungarian. 

119.
However, the use of Hungarian, alone or together with Slovenian in bilingual proceedings, during proceedings is only possible if the judge concerned has passed a special exam in Hungarian. This also applies to the court staff. Qualifications for conducting bilingual proceedings are awarded with a special bonus. If that is not the case, under Article 68 of the court rules, the judge may have recourse to interpretation (which would, in any event, apply in bilingual proceedings with regard to testimonies, statements, etc. in a language that one of the parties did not understand;  see p. 16 of the initial periodical report, footnote). In any event, all the related costs are borne by the Court’s funds and, where appropriate, it is explicitly stated in the initial acts of the proceedings that Hungarian may be used.

120.
The Government referred to 765 court decisions issued in Hungarian and 651 hearings conducted in this language from 1991 to 1998, as well as to 308 decisions issued in Hungarian and 294 hearings conducted in this language in the period 1999-2002. The Government did not specify, however, how many of these proceedings actually concerned members of the Hungarian-speaking community living in the Prekmurje region. 

121.
The Committee of Experts acknowledges the efforts made by the Slovenian authorities in this field. However, information collected by the Committee of Experts during the “on-the-spot” visit, shows that Hungarian is at present not used in the courts. It was explained to the Committee of Experts that the reason for this is twofold: there are currently no judges in the Prekmurje region with the necessary qualifications for conducting proceedings involving the use of Hungarian, as there seems to have been in the past, and the shortage of lawyers able to assist their clients in Hungarian. Furthermore, it would appear that documents in Hungarian are generally rarely submitted.

122.
The Committee of Experts considers these undertakings at present to be formally fulfilled, but would add that there is a need to strengthen the measures aimed at ensuring implementation of these undertakings in practice. It is the Committee of Experts’ view that one possible way to change the present situation could be to encourage the speakers to use and ask for the Hungarian language to be used in the courts, but this would seem to require the availability of lawyers with a command of Hungarian. 

2nd monitoring cycle

State Party Report [MIN-LANG/PR (2005) 5]

Evaluation Report of the Committee of Experts [ECRML (2007) 2]

Italian

1st monitoring cycle

State Party Report [MIN-LANG/PR (2002) 5]

Evaluation Report of the Committee of Experts [ECRML (2004) 1]
185.
The legal provisions applicable in this field are the same as those for the Hungarian language (see also the initial periodical report, pp. 15-17). Thus, the general provision is also Article 5 of the Courts Act, which stipulates as follows:

“In the areas in which the autochthonous Italian and Hungarian national communities live, the business of the court shall also be conducted in the Italian or Hungarian language if a party who lives in that territory uses the Italian or Hungarian language. If a court or higher instance adjudicates on legal remedies in matters tried by a court of lower instance in the Italian or Hungarian language, the decision issued by the court of higher instance shall be issued in translation in the Italian or Hungarian language.”

186.
In substance, the proceedings may be conducted monolingually in Italian if the party or parties to the proceedings use Italian. Bilingual proceedings are conducted, however, if one of the parties is Slovenian-speaking. Court records and decisions are also drafted in Italian. However, the use of Italian, alone or together with Slovenian in bilingual proceedings, in the conduct of the proceedings is only possible if the judge concerned has passed a special exam in Italian and the same applies also to the court staff. Qualifications for conducting bilingual proceedings shall be awarded with a special bonus. If this is not the case, the law leaves open the possibility for the judge to have recourse to interpretation (which is available in any event in bilingual proceedings with regard to testimonies, statements, etc. for a language that one of the parties does not understand), as provided for by Article 68 of the Court rules (see p. 16 of the initial periodical report, footnote). All the related costs are borne by the Court’s funds.

187.
The situation on the ground for Italian differs in part from that of the Hungarian language. Various judges have completed a course in the Italian language. Some of the court’s staff can speak Italian and all signs, including doorplates inside the court’s building, are bilingual. Furthermore, a considerable number of lawyers have a good command of Italian, due partly to the fact that a number of proceedings actually concern Italian citizens from Italy. As a result, since Slovenia gained independence and up to February 2003, Italian was used in  7 proceedings involving members of the Italian-speaking minority, even though interpretation, free of charge, had to be provided since the other party(ies) to the proceedings were Slovenian-speaking. Over a period of 12 years, this figure would seem particularly low.  According to the information collected by the Committee of Experts during the “on-the-spot” visit, several factors would seem to provide a possible explanation: the limited size of the minority, its good social behaviour, but equally the reluctance to use Italian in the proceedings for fear that this might hinder or delay them. Even so, in a field which is generally problematic from the point of view of practical implementation, the fact that Italian was used in some cases is in itself a notable start. 

188.
The Committee of Experts therefore concludes that this undertaking is fulfilled and encourages the Slovenian authorities to consider additional measures which could further encourage the speakers and win over their reluctance, for example by making it clear in the initial proceedings, where appropriate, that members of the Italian-speaking community may avail themselves of the opportunity to use Italian, and by making implementation of these undertakings more effective (eg by reducing the time it takes to translate judgments into Italian).

2nd monitoring cycle

State Party Report [MIN-LANG/PR (2005) 5]

Evaluation Report of the Committee of Experts [ECRML (2007) 2]

Spain

Basque in the Basque Country

1st monitoring cycle

State Party Report [MIN-LANG/PR (2002) 5]

Evaluation Report of the Committee of Experts [ECRML (2004) 1]
503.
Article 3 of the Spanish Constitution provides as follows:

“(1) Castilian is the official Spanish language of the State. All Spaniards have the duty to learn it and the right to use it.

(2) The other languages of Spain shall also be official in the respective Autonomous Communities, in accordance with their Statutes.

(…)”

504.
Spanish legislation provides for a number of rules applying in general to the use of official languages in the judiciary. Paragraph 1 of Article 231 of Law 6/1985 of 1 July provides in the first place that “(i)n all judicial proceedings, Judges, Magistrates, Public Prosecutors, Clerks and other servants of the Courts shall use Castilian, the official language of the State”. Paragraph 2 of Article 231 provides however that the said authorities may also use the other official language of the Autonomous Community, whenever it exists, if “none of the parties objects that he or she does not know that language and is therefore likely to be left without defence”. According to paragraph 3 of Article 231, “(p)arties, their representatives and those directing them, as well as witnesses and experts, may, in both oral and written statements, use the language which is also official in the Autonomous Community in whose territory the judicial proceedings are taking place”. Furthermore, paragraph 5 of Article 231 stipulates that “(d)uring oral proceedings, the Judge or the Court may at any time authorise any person who knows the language used to act as interpreter, after that person has sworn an oath or made a promise”.

505.
Article 142 of Law 1/2000 of 7 January, concerning the civil procedure, reproduces the same formulation. Law 2/1992 of 30 April, concerning the criminal procedure does not contain a similar provision and the general one embodied in Article 231 of Law 6/1985 will therefore apply.

506.
Finally, Article 35 d) of Law 4/1999 of 13 January, provides that in the territories of the autonomous communities concerned citizens have the right to use the co-official language in their dealings with the State administration and includes the administration of justice in this category. 

507.
However, it does not appear that parties to a proceeding are at any stage specifically informed of the possibility of using a co-official language, irrespective of whether the party knows Castilian or not. Furthermore, the right of the accused to use a co-official language even where he or she has a command of Castilian does not seem to be formally guaranteed. As a matter of fact, the only provision specific to the criminal procedure that the Government mentioned in its initial periodical report (see p. 75), ie Article 440 of Law 2/1992 of 30 April on Criminal Procedure, stipulates that only if a witness does not understand or speak the Spanish language will an interpreter be appointed. This provision is clearly not meant for regional or minority language speakers, the vast majority of whom have a command of Castilian as well.
508.
Another set of provisions aims at taking account of the duly certified knowledge of a co-official regional or minority language in a number of cases of appointments and transfers. The knowledge of a co-official language of an autonomous community will thus be considered as an advantage for the appointment of the President of the High Court of Justice of the autonomous community concerned (Article 32 of Act 38/1988 of 28 December on Judicial Organisation). According to the initial periodical report (see p. 78 seq.), the said knowledge also counts as an extra six years of service for competitive examinations for posts located in the territories of the autonomous communities concerned (Article 51 of the Royal Decree 2003/1986 of 19 December approving the Organic Regulation of the Corps of Officers, Auxiliaries and Officials of the Judicial Administration, Article 3 of the Agreement of the Plenary of the General Council of the Judiciary of 23 October 1991 approving the regulations implementing Article 341.2 of Law 6/1985 of 1 July on the Judicial Authorities, and paragraph 5 of the Order of 1 July 1988 announcing the internal competitive examination for vacancies in the third category of the Corps of Clerks of the Courts). However, the Committee of Experts was informed that the mentioned 1991 Agreement was in fact overruled by the Supreme Court on 29 April 1995 (appeal 2525/91). The subsequent regulation, currently in force, ie Agreement of 25 February 1998, provides that the oral and written knowledge of a co-official language will count as a preferential merit in the transfer process adding one, two or three years depending on whether the post applied for is an individual place for a judge, a magistrate or a collegiate position. The six years of seniority referred to in the initial periodical report therefore seems to apply exclusively to the regulations governing the staff serving the administration of justice, including judicial secretaries. In any event, the knowledge rewarded by the mentioned 1998 agreement corresponds to a level B certificate, therefore below the level C certificate which relates to a working knowledge. Irrespective of this, the knowledge of Basque is rewarded in the said conditions but is never required to perform any functions in the administration of justice in the Basque Country. 

509.
The initial periodical report mentions four other acts considering the knowledge of a co-official language as an advantage but does not specify in what terms (see p. 79 of the initial periodical report). 

510.
The initial periodical report also mentions a number of measures aimed at facilitating the learning of the co-official languages in a number of autonomous communities. As far as the Basque Country is concerned, reference is made to Decree 117/2001 of 26 June on Language Standardisation Measures for the Administration of Justice and to Decree 309/2000 of 26 December on the Second Agreement on Modernising Judicial Services and the Repercussions on the Working Conditions of Staff working in the Judicial Administration. However, the former confines itself to providing that the competent departments will take measures to facilitate linguistic proficiency of the civil servants working for the judicial administration, clerks of court and public prosecutors (Articles 14 and 18) and does not seem to refer to judges. Furthermore, the latter confines itself to laying down the general objective of training in Basque the staff working in the judicial administration (Chapter VII).
511.
The Committee of Experts observes that the first among the undertakings that Spain entered into in all three areas concerned (criminal, civil and administrative procedure) requires the judicial authorities to conduct the proceedings in the regional or minority language concerned if a party so requests, even in the case where the other party does not understand the language in question, for instance by the use of interpreters and translators. 

512.
The current provisions do not seem to guarantee that the proceedings in the Basque Country will invariably be conducted in Basque whenever a speaker so requests. Furthermore, as far as the criminal procedure is concerned, the right for the accused to use his/her regional or minority language (Basque in the instant case), irrespective of whether or not he or she also speaks Castilian, does not appear to be formally guaranteed, contrary to the undertaking entered into by Spain under Article 9 para. 1.a.ii. 

513.
As far as practice is concerned, according to one official source, in the Basque Country at present 20 judges in the provincial court and in the higher court can speak Basque. Another official source stated that 50% of the judges study Basque and 6% can speak it. No data could be provided by the authorities concerning the number of prosecutors who have a command of Basque but it was indicated that only one was attending a language course. However, another source referred to 3 or 4 prosecutors able to speak Basque. In any case, in some districts no Basque-speaking judge seems to be present. A number of members of the administrative staff has received or is receiving training in Basque. This process seems to concern about 1/4th of the administrative staff.
514.
On the other hand, there seems to be no lack of Basque-speaking lawyers in the Basque Country, 500 being able to work in Basque. Some legal education in Basque exists at University level, although it is considered insufficient at least by some lawyers, and the Bar Association offers training and seminars.

515.
Interpreters seem to be generally available. However, it was complained that most of them lack a legal specialisation. Furthermore, simultaneous interpretation is not available and according to the competent authorities themselves, this is due to the fact that the available interpreters, who are provided by the academic system (such as the Faculty of Vitoria/Gasteiz), are not qualified to perform this type of interpretation. The competent authorities underlined, in this respect, that the responsibility in the field of translation and interpretation services lies with the Autonomous Community.

516.
Against this background, no example was provided of a trial conducted in Basque in the Basque Country and what is actually granted is the possibility to use the language with the assistance of translators and/or interpreters. A series of concrete cases were brought to the attention of the Committee of Experts in which even when requested, the use of the language was not consistently guaranteed (for example when a judgment was only notified in Castilian even though Basque had been used during the proceedings and at the hearing with the assistance of an interpreter).

517.
The Committee of Experts considers that the difficulties referred to above constitute an additional obstacle to the chosen undertakings being actually implemented. The problem is aggravated by the fact that a system based on a customary rotation of judges leads either to judges not being encouraged to learn a regional or minority language when they know it might no longer be useful after a transfer, or to losing the investment spent on language training when a judge with the necessary linguistic skills is transferred to an autonomous community where those skills are no longer relevant. As a result, a review of the current training and career structure seems to be indispensable.

518.
Furthermore, the provisions contained in Article 231 para. 3 of Law 6/1985 of 1 July, in Article 35 d) of Law 4/1999 of 13 January and in Article 142 of Law 1/2000 of 7 January, which concerns the civil procedure, seem to formally comply with the undertakings entered into under Article 9 para. 1.a.iii, 1.b.ii and 1.b.iii and 1.c.ii and 1.c.iii. However, the fact that it does not appear that at any stage of the proceedings concerned (criminal, civil or administrative) the speakers are specifically informed of these facilities or of the possibility to request that the proceedings be conducted in Basque, in conformity with the undertakings that Spain entered into Article 9 para. 1.a.i, 1.b.i and 1.c.i of the Charter, does not encourage the Basque-speakers to avail themselves of these possibilities.

519.
In conclusion, in order to properly implement the requirement for the courts located in the Basque Country to conduct the proceedings in Basque at one party’s request and the other undertakings at issue, the following measures seem to be necessary: (i) the introduction, in the legal framework, of formal guarantees corresponding to the undertakings entered into under Article 9 para. 1.a.i, 1.a.ii, 1.b.i and 1.c.i; (ii) provision for the parties to be specifically informed, at the relevant stage of the proceedings concerned, of the possibilities inherent to the undertakings entered into by Spain under Article 9 and (iii) adequate practical and organisational measures. The Committee of Experts considers that in the case of the Basque Country the undertakings entered into Article 9 para. 1.a.i, 1.a.ii, 1.b.i and 1.c.i are not fulfilled and that the undertakings entered into under Article 9 para. 1.a.iii, 1.b.ii and 1.b.iii, and 1.c.ii and 1.c.iii are only partly fulfilled.

520.
Finally, with regard to the undertaking entered into by Spain under Article 9 para. 1.a.iv, the information received does not enable the Committee of Experts to assess its fulfilment. The Committee is therefore not in a position to conclude on this undertaking and encourages the Spanish authorities to further elaborate on this point in their next periodical report. 

The Committee of Experts encourages the Spanish authorities :

- to amend the legal framework with a view to making it clear that the criminal, civil and administrative judicial authorities in the Basque Country will conduct the proceedings in Basque at the request of one party ;

- to formally guarantee the accused the right to use Basque in the Basque Country even where he or she has a command of Castilian ;

- to take the necessary measures to ensure, as appropriate, that the parties to a proceeding are specifically informed of the obligation of the judicial authorities in the Basque Country to conduct the proceedings in Basque if one of the parties so requests, in conformity with the undertakings entered into by Spain under Article 9 para. 1.a.i, 1.b.i and 1.c.i of the Charter ;

- to take the necessary measures to increase the proportion of judicial staff in the Basque Country, at all levels and particularly among judges and prosecutors, able to use Basque as a working language in courts ;

- to develop adequate training schemes for the judicial staff as well as for lawyers.

2nd monitoring cycle

State Party Report [MIN-LANG/PR (2005) 5]

Evaluation Report of the Committee of Experts [ECRML (2007) 2]

Basque in the Navarra

1st monitoring cycle

State Party Report [MIN-LANG/PR (2002) 5]

Evaluation Report of the Committee of Experts [ECRML (2004) 1]
361.
Article 3 of the Spanish Constitution provides as follows:

“(1) Castilian is the official Spanish language of the State. All Spaniards have the duty to learn it and the right to use it.

(2) The other languages of Spain shall also be official in the respective Autonomous Communities, in accordance with their Statutes.

(…)”

362.
Spanish legislation provides for a number of rules applying in general to the use of official languages in the judiciary. Paragraph 1 of Article 231 of Law 6/1985 of 1 July provides in the first place that “(i)n all judicial proceedings, Judges, Magistrates, Public Prosecutors, Clerks and other servants of the Courts shall use Castilian, the official language of the State”. Paragraph 2 of Article 231 provides however that the said authorities may also use the other official language of the Autonomous Community, whenever it exists, if “none of the parties objects that he or she does not know that language and is therefore likely to be left without defence”. According to paragraph 3 of Article 231, “(p)arties, their representatives and those directing them, as well as witnesses and experts, may, in both oral and written statements, use the language which is also official in the Autonomous Community in whose territory the judicial proceedings are taking place”. Furthermore, paragraph 5 of Article 231 stipulates that “(d)uring oral proceedings, the Judge or the Court may at any time authorise any person who knows the language used to act as interpreter, after that person has sworn an oath or made a promise”.

363.
Article 142 of Law 1/2000 of 7 January, concerning the civil procedure, reproduces the same formulation. Law 2/1992 of 30 April, concerning the criminal procedure does not contain a similar provision and the general one embodied in Article 231 of Law 6/1985 will therefore apply.

364.
Finally, Article 35 d) of Law 4/1999 of 13 January, provides that in the territories of the autonomous communities concerned citizens have the right to use the co-official language in their dealings with the State administration and includes the administration of justice in this category. 

365.
However, it does not appear that parties to a proceeding are at any stage specifically informed of the possibility of using a co-official language, irrespective of whether the party knows Castilian or not. Furthermore, the right of the accused to use a co-official language even where he or she has a command of Castilian does not seem to be formally guaranteed. As a matter of fact, the only provision specific to the criminal procedure that the Government mentioned in its initial periodical report (see p. 75), ie Article 440 of Law 2/1992 of 30 April on Criminal Procedure, stipulates that only if a witness does not understand or speak the Spanish language will an interpreter be appointed. This provision is clearly not meant for regional or minority language speakers, the vast majority of whom have a command of Castilian as well.

366.
According to the Constitutional Court’s case-law, the scope of co-officiality in the administration of justice is particular (STC 82/86. FJ6 and STC 84/86. FJ3). In the latter judgment the Constitutional Court also stated that the assumptions that are grounds for the obligation to know Castilian do not apply to the co-official languages, in particular with regard to the possibility to ask that trials be conducted in a co-official language (Basque in the specific case).

367.
Another set of provisions aims at taking account of the duly certified knowledge of a co-official regional or minority language in a number of cases of appointments and transfers. The knowledge of a co-official language of an autonomous community will thus be considered as an advantage for the appointment of the President of the High Court of Justice of the autonomous community concerned (Article 32 of Act 38/1988 of 28 December on Judicial Organisation). According to the initial periodical report (see p. 78 seq.), the said knowledge also counts as an extra six years of service for competitive examinations for posts located in the territories of the autonomous communities concerned (Article 51 of the Royal Decree 2003/1986 of 19 December approving the Organic Regulation of the Corps of Officers, Auxiliaries and Officials of the Judicial Administration, Article 3 of the Agreement of the Plenary of the General Council of the Judiciary of 23 October 1991 approving the regulations implementing Article 341.2 of Law 6/1985 of 1 July on the Judicial Authorities, and paragraph 5 of the Order of 1 July 1988 announcing the internal competitive examination for vacancies in the third category of the Corps of Clerks of the Courts). However, the Committee of Experts was informed that the mentioned 1991 Agreement was in fact overruled by the Supreme Court on 29 April 1995 (appeal 2525/91). The subsequent regulation, currently in force, ie Agreement of 25 February 1998, provides that the oral and written knowledge of a co-official language will count as a preferential merit in the transfer process adding one, two or three years depending on whether the post applied for is an individual place for a judge, a magistrate or a collegiate position. The six years of seniority referred to in the initial periodical report therefore seems to apply exclusively to the regulations governing the staff serving the administration of justice, including judicial secretaries. In any event, the knowledge rewarded by the mentioned 1998 agreement corresponds to a level B certificate, therefore below the level C certificate which relates to a working knowledge. Irrespective of this, the knowledge of Basque is rewarded in the said conditions but is never required to perform any functions in the administration of justice in Navarra. 

368.
The initial periodical report mentions four other acts considering the knowledge of a co-official language as an advantage but does not specify in what terms (see p. 79 of the initial periodical report). 

369.
The initial periodical report also mentions a number of measures aimed at facilitating the learning of the co-official languages in a number of autonomous communities. However, no information in this respect was provided with regard to Navarra.
370.
The Committee of Experts observes that the first among the undertakings that Spain entered into in all three areas concerned (criminal, civil and administrative procedure) requires the judicial authorities to conduct the proceedings in the regional or minority language concerned if a party so requests, even in the case where the other party does not understand the language in question, for instance by the use of interpreters and translators. 

371.
The current provisions do not seem to guarantee that the proceedings in Navarra will invariably be conducted in Basque whenever a speaker so requests. Furthermore, as far as the criminal procedure is concerned, the right for the accused to use his/her regional or minority language (Basque in the instant case), irrespective of whether or not he or she also speaks Castilian, does not appear to be formally guaranteed, contrary to the undertaking entered into by Spain under Article 9 para. 1.a.ii. 
372.
As far as practice is concerned, according to the information gathered during the “on-the-spot visit”, there are at present only 3 judges and 3 or 4 members of the administrative staff who can speak Basque. There are no prosecutors who are prepared to conduct a trial in Basque. On the other hand, requests for interpretation or translation are generally met. However, it was conceded that there are very few requests to use the Basque language and it was noted that few lawyers have a sufficient command of the language. The Committee of Experts considers that the scarce judicial staff able to speak Basque in Navarra, in particular among judges and prosecutors, constitutes an additional obstacle to the chosen undertakings being actually implemented. The problem is aggravated by the fact that a system based on a customary rotation of judges leads either to judges not being encouraged to learn a regional or minority language when they know it might no longer be useful after a transfer, or to losing the investment spent on language training when a judge with the necessary linguistic skills is transferred to an autonomous community where those skills are no longer relevant. As a result, a review of the current training and career structure seems to be indispensable.

373.
Furthermore, the provisions contained in Article 231 para. 3 of Law 6/1985 of 1 July, in Article 35 d) of Law 4/1999 of 13 January and in Article 142 of Law 1/2000 of 7 January, which concerns the civil procedure, seem to formally comply with the undertakings entered into under Article 9 para. 1.a.iii, 1.b.ii and 1.b.iii and 1.c.ii and 1.c.iii. However, the fact that it does not appear that at any stage of the proceedings concerned (criminal, civil or administrative) the speakers are specifically informed of these facilities or of the possibility to request that the proceedings be conducted in Basque, in conformity with the undertakings that Spain entered into Article 9 para. 1.a.i, 1.b.i and 1.c.i of the Charter, does not encourage the Basque-speakers to avail themselves of these possibilities. The very reduced number of lawyers able to speak Basque in Navarra adds to this unfavourable context. 

374.
In conclusion, in order to properly implement the requirement for the courts located in Navarra to conduct the proceedings in Basque at one party’s request and the other undertakings at issue, the following measures seem to be necessary: (i) the introduction, in the legal framework, of formal guarantees corresponding to the undertakings entered into under Article 9 para. 1.a.i, 1.a.ii, 1.b.i and 1.c.i; (ii) provision for the parties to be specifically informed, at the relevant stage of the proceedings concerned, of the possibilities inherent to the undertakings entered into by Spain under Article 9 and (iii) adequate practical and organisational measures. The Committee of Experts considers that in the case of Navarra the undertakings entered into Article 9 para. 1.a.i, 1.a.ii, 1.b.i and 1.c.i are not fulfilled and that the undertakings entered into under Article 9 para. 1.a.iii, 1.b.ii and 1.b.iii, and 1.c.ii and 1.c.iii are only partly fulfilled.

375.
Finally, with regard to the undertaking entered into by Spain under Article 9 para. 1.a.iv, the information received does not enable the Committee of Experts to assess its fulfilment. The Committee is therefore not in a position to conclude on this undertaking and encourages the Spanish authorities to further elaborate on this point in their next periodical report. 

The Committee of Experts encourages the Spanish authorities :

- to amend the legal framework with a view to making it clear that the criminal, civil and administrative judicial authorities in Navarra will conduct the proceedings in Basque at the request of one party ;

- to formally guarantee the accused the right to use Basque even where he or she has a command of Castilian ;

- to take the necessary measures to ensure, as appropriate, that the parties to a proceeding are specifically informed of the obligation of the judicial authorities in Navarra to conduct the proceedings in Basque if one of the parties so requests, in conformity with the undertakings entered into by Spain under Article 9 para. 1.a.i, 1.b.i and 1.c.i of the Charter ;

- to take the necessary measures to increase the proportion of judicial staff in Navarra, at all levels and particularly among judges and prosecutors, able to use Basque as a working language in courts ;

- to develop adequate training schemes for the judicial staff as well as for lawyers.

2nd monitoring cycle

State Party Report [MIN-LANG/PR (2005) 5]

Evaluation Report of the Committee of Experts [ECRML (2007) 2]

Catalan in the Balearic Islands

1st monitoring cycle

State Party Report [MIN-LANG/PR (2002) 5]

Evaluation Report of the Committee of Experts [ECRML (2004) 1]
638.
Article 3 of the Spanish Constitution provides as follows:

“(1) Castilian is the official Spanish language of the State. All Spaniards have the duty to learn it and the right to use it.

(2) The other languages of Spain shall also be official in the respective Autonomous Communities, in accordance with their Statutes.

(…)”

639.
Spanish legislation provides for a number of rules applying in general to the use of official languages in the judiciary. Paragraph 1 of Article 231 of Law 6/1985 of 1 July provides in the first place that “(i)n all judicial proceedings, Judges, Magistrates, Public Prosecutors, Clerks and other servants of the Courts shall use Castilian, the official language of the State”. Paragraph 2 of Article 231 provides however that the said authorities may also use the other official language of the Autonomous Community, whenever it exists, if “none of the parties objects that he or she does not know that language and is therefore likely to be left without defence”. According to paragraph 3 of Article 231, “(p)arties, their representatives and those directing them, as well as witnesses and experts, may, in both oral and written statements, use the language which is also official in the Autonomous Community in whose territory the judicial proceedings are taking place”. Furthermore, paragragh 5 of Article 231 stipulates that “(d)uring oral proceedings, the Judge or the Court may at any time authorise any person who knows the language used to act as interpreter, after that person has sworn an oath or made a promise”.

640.
Article 142 of Law 1/2000 of 7 January, concerning the civil procedure, reproduces the same formulation. Law 2/1992 of 30 April, concerning the criminal procedure does not contain a similar provision and the general one embodied in Article 231 of Law 6/1985 will therefore apply.

641.
Finally, Article 35 d) of Law 4/1999 of 13 January, provides that in the territories of the Autonomous Communities concerned citizens have the right to use the co-official language in their dealings with the State administration and includes the administration of justice in this category. Article 11 para. 1 of Law of the Balearic Islands 3/1986 of 29 April on language standardisation already provided as follows: “(w)ithin the territory of the Autonomous Community of the Balearic Islands, all citizens shall have the right to address the Judicial Administration in the official language they consider appropriate. They shall not be required to provide any sort of translation. Furthermore, this shall not result in any delay in the treatment of their claims” and “(…) (i)n all cases, the interested parties shall have the right to be informed in the language of their choice”.

642.
However, it does not appear that parties to a proceeding are at any stage specifically informed of the possibility of using a co-official language, irrespective of whether the party knows Castilian or not. Furthermore, the right of the accused to use a co-official language even where he or she has a command of Castilian does not seem to be formally guaranteed. As a matter of fact, the only provision specific to the criminal procedure that the Government mentioned in its initial periodical report (see p. 75), ie Article 440 of Law 2/1992 of 30 April on Criminal Procedure, stipulates that only if a witness does not understand or speak the Spanish language will an interpreter be appointed. This provision is clearly not meant for regional or minority language speakers, the vast majority of whom also have a command of Castilian as well.

643.
Another set of provisions aims at taking account of the duly certified knowledge of a co-official regional or minority language in a number of cases of appointments and transfers. The knowledge of a co-official language of an Autonomous Community will thus be considered as an advantage for the appointment of the President of the High Court of Justice of the Autonomous Community concerned (Article 32 of Act 38/1988 of 28 December on Judicial Organisation). According to the initial periodical report (see p. 78 seq.), the said knowledge also counts as an extra six years of service for competitive examinations for posts located in the territories of the Autonomous Communities concerned (Article 51 of the Royal Decree 2003/1986 of 19 December approving the Organic Regulation of the Corps of Officers, Auxiliaries and Officials of the Judicial Administration, Article 3 of the Agreement of the Plenary of the General Council of the Judiciary of 23 October 1991 approving the regulations implementing Article 341.2 of Law 6/1985 of 1 July on the Judicial Authorities, and paragraph 5 of the Order of 1 July 1988 announcing the internal competitive examination for vacancies in the third category of the Corps of Clerks of the Courts). However, the Committee of Experts was informed that the mentioned 1991 Agreement was in fact overruled by the Supreme Court on 29 April 1995 (appeal 2525/91). The subsequent regulation, currently in force, i.e. Agreement of 25 February 1998, provides that the oral and written knowledge of a co-official language will count as a preferential merit in the transfer process adding one, two or three years depending on whether the post applied for is an individual place for a judge, a magistrate or a collegiate position. The six years of seniority referred to in the initial periodical report therefore seems to apply exclusively to the regulations governing the staff serving the administration of justice, including judicial secretaries. In any event, the knowledge rewarded by the mentioned 1998 agreement corresponds to a level B certificate, therefore below the level C certificate which relates to a working knowledge. Irrespective of this, the knowledge of Catalan is rewarded in the said conditions but is never required to perform any functions in the administration of justice in the Balearic Islands. As a matter of fact few judges and members of staff seem to be able to use Catalan as a working language in courts and this constitutes, according to several official and non-governmental sources, such as the a major obstacle which often leads Catalan-speakers in the Balearic Islands too to give up the use of their language in this field. The Parliament of the Balearic Islands presented a motion with a view to modifying Article 471 of the Basic Law on Judicial Power to the effect that, in the selection processes for public service employee appointments to postings within those autonomous communities with a co-official language, knowledge of the latter should be a requirement. This proposal was however rejected by the Spanish Parliament in March 2003 (a similar proposal was proposed shortly afterwards by the Parliament of Catalonia; see para. 227 above).

644.
The initial periodical report mentions four other acts considering the knowledge of a co-official language as an advantage but does not specify in what terms (see p. 79 of the initial periodical report). 

645.
The initial periodical report also refers to a number of measures aimed at facilitating the learning of the co-official languages in a some of the autonomous communities concerned. However, no specific measures are mentioned in the case of the Balearic Islands, apart from the basic principles according to which “(t)he Government of the Autonomous Community shall promote, in agreement with the relevant bodies, the gradual standardisation of the use of Catalan in the Judicial Administration of the Balearic Islands” (Article 3 of Law of the Balearic Islands 3/1986 of 29 April on language standardisation). 

646.
The Committee of Experts observes that the first among the undertakings that Spain entered into in all three areas concerned (criminal, civil and administrative procedure) requires the judicial authorities to conduct the proceedings in the regional or minority language concerned if a party so requests, even in the case where the other party does not understand the language in question, for instance by the use of interpreters and translators. 

647.
The current provisions do not seem to guarantee that the proceedings in the Balearic Islands will invariably be conducted in Catalan whenever a speaker so requests. Furthermore, as far as the criminal procedure is concerned, the right for the accused to use his/her regional or minority language (Catalan in the instant case), irrespective of whether or not he or she also speaks Castilian, does not appear to be formally guaranteed, contrary to the undertaking entered into by Spain under Article 9 para. 1.a.ii. 
648.
The Committee of Experts considers that the limited judicial staff able to speak Catalan in the Balearic Islands, in particular among judges and prosecutors, constitutes an additional obstacle to the chosen undertakings being actually implemented. The problem is aggravated by the fact that a system based on a customary rotation of judges leads either to judges not being encouraged to learn a regional or minority language when they know it might no longer be useful after a transfer, or to losing the investment spent on language training when a judge with the necessary linguistic skills is transferred to an autonomous community where those skills are no longer relevant. As a result, a review of the current training and career structure seems to be indispensable.

649.
Furthermore, the provisions contained in Article 231 para. 3 of Law 6/1985 of 1 July, in Article 35 d) of Law 4/1999 of 13 January and in Article 142 of Law 1/2000 of 7 January, which concerns the civil procedure, seem to formally comply with the undertakings entered into under Article 9 para. 1.a.iii, 1.b.ii and 1.b.iii and 1.c.ii and 1.c.iii. However, the fact that it does not appear that at any stage of the proceedings concerned (criminal, civil or administrative) the speakers are specifically informed of these facilities or of the possibility to request that the proceedings be conducted in Catalan, in conformity with the undertakings that Spain entered into Article 9 para. 1.a.i, 1.b.i and 1.c.i of the Charter, does not encourage the Catalan-speakers in the Balearic Islands to avail themselves of these possibilities. 

650.
In conclusion, in order to properly implement the requirement for the courts located in the Balearic Islands to conduct the proceedings in Catalan at one party’s request and the other undertakings at issue, the following measures seem to be necessary: (i) the introduction, in the legal framework, of formal guarantees corresponding to the undertakings entered into under Article 9 para. 1.a.i, 1.a.ii, 1.b.i and 1.c.i; (ii) provision for the parties to be specifically informed, at the relevant stage of the proceedings concerned, of the possibilities inherent to the undertakings entered into by Spain under Article 9 and (iii) adequate practical and organisational measures. The Committee of Experts considers that in the case of the Balearic Islands the undertakings entered into Article 9 para. 1.a.i, 1.a.ii, 1.b.i and 1.c.i are not fulfilled and that the undertakings entered into under Article 9 para. 1.a.iii, 1.b.ii and 1.b.iii, and 1.c.ii and 1.c.iii are only partly fulfilled.

651.
Finally, with regard to the undertaking entered into by Spain under Article 9 para. 1.a.iv, the information received does not enable the Committee of Experts to assess its fulfilment. The Committee is therefore not in a position to conclude on this undertaking and encourages the Spanish authorities to further elaborate on this point in their next periodical report. 

The Committee of Experts encourages the Spanish authorities :

- to amend the legal framework with a view to making it clear that the criminal, civil and administrative judicial authorities in the Balearic Islands will conduct the proceedings in Catalan at the request of one party ;

- to formally guarantee the accused the right to use Catalan even where he or she has a command of Castilian ;

- to take the necessary measures to ensure, as appropriate, that the parties to a proceeding are specifically informed of the obligation of the judicial authorities in the Balearic Islands to conduct the proceedings in Catalan if one of the parties so requests, in conformity with the undertakings entered into by Spain under Article 9 para. 1.a.i, 1.b.i and 1.c.i of the Charter ;

- to take the necessary measures to increase the proportion of judicial staff in the Balearic Islands, at all levels and particularly among judges and prosecutors, able to use Catalan as a working language in courts ;

- to develop adequate training schemes for the judicial staff as well as for lawyers.

2nd monitoring cycle

State Party Report [MIN-LANG/PR (2005) 5]

Evaluation Report of the Committee of Experts [ECRML (2007) 2]

Catalan in Catalonia

1st monitoring cycle

State Party Report [MIN-LANG/PR (2002) 5]

Evaluation Report of the Committee of Experts [ECRML (2004) 1]
222.
Article 3 of the Spanish Constitution provides as follows :

“(1) Castilian is the official Spanish language of the State. All Spaniards have the duty to learn it and the right to use it.

(2) The other languages of Spain shall also be official in the respective Autonomous Communities, in accordance with their Statutes.

(…)”

223.
Spanish legislation provides for a number of rules applying in general to the use of official languages in the judiciary. Paragraph 1 of Article 231 of Law 6/1985 of 1 July provides in the first place that “(i)n all judicial proceedings, Judges, Magistrates, Public Prosecutors, Clerks and other servants of the Courts shall use Castilian, the official language of the State”. Paragraph 2 of Article 231 provides however that the said authorities may also use the other official language of the Autonomous Community, whenever it exists, if “none of the parties objects that he or she does not know that language and is therefore likely to be left without defence”. According to paragraph 3 of Article 231, “(p)arties, their representatives and those directing them, as well as witnesses and experts, may, in both oral and written statements, use the language which is also official in the Autonomous Community in whose territory the judicial proceedings are taking place”. Furthermore, paragraph 5 of Article 231 stipulates that “(d)uring oral proceedings, the Judge or the Court may at any time authorise any person who knows the language used to act as interpreter, after that person has sworn an oath or made a promise”.

224.
Article 142 of Law 1/2000 of 7 January, concerning the civil procedure, reproduces the same formulation. Law 2/1992 of 30 April, concerning the criminal procedure does not contain a similar provision and the general one embodied in Article 231 of Law 6/1985 will therefore apply.

225.
Furthermore, Article 35 d) of Law 4/1999 of 13 January, provides that in the territories of the Autonomous Communities concerned citizens have the right to use the co-official language in their dealings with the State administration and includes the administration of justice in this category. Article 13 of Law of Catalonia 1/1998 of 7 January on language policy already provided as follows:

“1. All judicial procedures, whether oral or in writing, conducted in either of the two official languages shall be valid, without the need for translation.

2. Everyone shall have the right to communicate orally and in writing with and to be served by the Judicial Administration in the official language of their choice and shall not be required to provide a translation.

3. Everyone who requests it, shall receive in the requested official language certificates of final judgments concerning them, with no delay on grounds of language (…)”.

226.
However, it does not appear that parties to a proceeding are at any stage specifically informed of the possibility of using a co-official language, irrespective of whether the party knows Castilian or not. Furthermore, the right of the accused to use a co-official language even where he or she has a command of Castilian does not seem to be formally guaranteed. As a matter of fact, the only provision specific to the criminal procedure that the Government mentioned in its initial periodical report (see p. 75), ie Article 440 of Law 2/1992 of 30 April on Criminal Procedure, stipulates that only if a witness does not understand or speak the Spanish language will an interpreter be appointed. This provision is clearly not meant for regional or minority language speakers, the vast majority of whom have a command of Castilian as well.

227.
Another set of provisions aims at taking account of the duly certified knowledge of a co-official regional or minority language in a number of cases of appointments and transfers. The knowledge of a co-official language of an Autonomous Community will thus be considered as an advantage for the appointment of the President of the High Court of Justice of the Autonomous Community concerned (Article 32 of Act 38/1988 of 28 December on Judicial Organisation). According to the initial periodical report (see p. 78 seq.), the said knowledge also counts as an extra six years of service for competitive examinations for posts located in the territories of the Autonomous Communities concerned (Article 51 of the Royal Decree 2003/1986 of 19 December approving the Organic Regulation of the Corps of Officers, Auxiliaries and Officials of the Judicial Administration, Article 3 of the Agreement of the Plenary of the General Council of the Judiciary of 23 October 1991 approving the regulations implementing Article 341.2 of Law 6/1985 of 1 July on the Judicial Authorities, and paragraph 5 of the Order of 1 July 1988 announcing the internal competitive examination for vacancies in the third category of the Corps of Clerks of the Courts). However, the Committee of Experts was informed that the mentioned 1991 Agreement was in fact overruled by the Supreme Court on 29 April 1995 (appeal 2525/91). The subsequent regulation, currently in force, ie Agreement of 25 February 1998, provides that the oral and written knowledge of a co-official language will count as a preferential merit in the transfer process adding one, two or three years depending on whether the post applied for is an individual place for a judge, a magistrate or a collegiate position. The six years of seniority referred to in the initial periodical report therefore seems to apply exclusively to the regulations governing the staff serving the administration of justice, including judicial secretaries. In any event, the knowledge rewarded by the mentioned 1998 agreement corresponds to a level B certificate, therefore below the level C certificate which relates to a working knowledge. Irrespective of this, the knowledge of Catalan is rewarded in the said conditions but is never required to perform any functions in the administration of justice in Catalonia. As a matter of fact few judges and members of staff seem to be able to use Catalan as a working language in courts and this constitutes, according to several official and non-governmental sources, a major obstacle which often leads Catalan-speakers to give up the use of their language in this field. A proposal made by the Catalan Parliament on 13 March 2003, soon after the rejection of a similar proposal by the Parliament of the Balearic Islands (see para. 643 below), to modify the relevant legislation to the effect that the knowledge of Catalan would be required in the case of a voluntary application for posting in Catalonia was still awaiting consideration when the Committee of Experts closed its fact-finding process (see para. 4-7 above).

228.
The initial periodical report mentions four other acts considering the knowledge of a co-official language as an advantage but does not specify in what terms (see p. 79 of the initial periodical report). It also refers to Article 11 of Law of Catalonia 1/1998 of 7 January on language policy, which provides that linguistic proficiency shall be applied to appointments to posts in the judicial administration supervised by the Autonomous Community, and to Decree 49/2001 of 6 February concerning the linguistic accreditation of staff of the judicial administration overseen by the Administration of Catalonia.

229.
The initial periodical report also mentions a number of measures aimed at facilitating the learning of the co-official languages in a number of Autonomous Communities. As far as Catalonia is concerned, reference is made to a co-operation agreement concluded on 25 March 1999 between the Administration of Catalonia and the General Council of the Judiciary with a view to making knowledge of Catalan an advantage for competitions for posts as judges and magistrates in Catalonia. Furthermore, according to the information contained in the initial periodical report (see p. 79) in 2000 the Administration of Catalonia developed a pilot-project for the use of Catalan in the offices of 40 clerks of courts, which resulted in the drafting of a total of 11 717 judgments in Catalan and 2 416 in Castilian. However, according to the information provided to the Committee of Experts by the Council of Lawyers of Catalonia and by the Council of Lawyers of the Balearic Islands, this pilot-project only concerned 14% of the judicial offices in the area of Barcelona, 18% of those located in the non-metropolitan areas of the Province of Barcelona and 25% of those in the area of Tarragona (the proportion was higher in Girona – 55% - and in Lleida – 56%).

230.
The Committee of Experts observes that the first among the undertakings that Spain entered into in all three areas concerned (criminal, civil and administrative procedure) requires the judicial authorities to conduct the proceedings in the regional or minority language concerned if a party so requests, even in the case where the other party does not understand the language in question, for instance by the use of interpreters and translators. 

231.
The current provisions do not seem to guarantee that the proceedings in Catalonia will invariably be conducted in Catalan whenever a speaker so requests. Furthermore, as far as the criminal procedure is concerned, the right for the accused to use his/her regional or minority language (Catalan in the instant case), irrespective of whether or not he or she also speaks Castilian, does not appear to be formally guaranteed, contrary to the undertaking entered into by Spain under Article 9 para. 1.a.ii. 

232.
As far as the practice is concerned, measures have undoubtedly been taken by the competent Spanish authorities to encourage the use of Catalan in the field of justice and some results have been obtained (see para. 229 above). While praising the authorities for the efforts made so far, the Committee of Experts nevertheless considers that the limited percentage of judicial staff able to speak Catalan in Catalonia, in particular among judges and prosecutors, still constitutes an additional obstacle to the chosen undertakings being properly implemented. The problem is aggravated by the fact that a system based on a customary rotation of judges leads either to judges not being encouraged to learn a regional or minority language when they know it might no longer be useful after a transfer, or to losing the investment spent on language training when a judge with the necessary linguistic skills is transferred to an autonomous community where those skills are no longer relevant. As a result, a review of the current training and career structure seems to be indispensable.

233.
Furthermore, the provisions contained in Article 231 para. 3 of Law 6/1985 of 1 July, in Article 35 d) of Law 4/1999 of 13 January and in Article 142 of Law 1/2000 of 7 January, which concerns the civil procedure, seem to formally comply with the undertakings entered into under Article 9 para. 1.a.iii, 1.b.ii and 1.b.iii and 1.c.ii and 1.c.iii. However, the fact that it does not appear that at any stage of the proceedings concerned (criminal, civil or administrative) the speakers are specifically informed of these facilities or of the possibility to request that the proceedings be conducted in Catalan, in conformity with the undertakings that Spain entered into Article 9 para. 1.a.i, 1.b.i and 1.c.i of the Charter, does not encourage the Catalan-speakers to avail themselves of these possibilities. 
234.
The Committee of Experts considers that in spite of the absence of a formal guarantee for the proceedings to be conducted in Catalan at a party’s request and of the lack of a formal guarantee of the right of the accused to use Catalan, the practical results achieved so far, thanks in particular to the measures taken by the autonomous Government and to the high percentage of Catalan-speakers living in Catalonia, lead in practice to a partial fulfilment of the undertakings entered into Article 9 para. 1.a.i, 1.a.ii and 1.a.iii, 1.b.i and 1.b.ii, and 1.c.i and 1.c.ii in the case of Catalonia. However, in order to fully implement the requirement for the courts located in Catalonia to conduct the proceedings in Catalan at one party’s request and the other undertakings at issue, the following measures seem to be necessary: (i) the introduction, in the legal framework, of formal guarantees corresponding to the undertakings entered into under Article 9 para. 1.a.i, 1.a.ii, 1.b.i and 1.c.i; (ii) provision for the parties to be specifically informed, at the relevant stage of the proceedings concerned, of the possibilities inherent to the undertakings entered into by Spain under Article 9 and (iii) adequate practical and organisational measures. The Committee of Experts considers that in the case of Catalonia the undertakings entered into under Article 9 para. 1a.i, 1.a.ii and 1.a.iii, 1.b.i, 1.b.ii and 1.b.iii, and 1.c.i, 1.c.ii and 1.c.iii are only partly fulfilled.

235.
Finally, with regard to the undertaking entered into by Spain under Article 9 para. 1.a.iv, the information received does not enable the Committee of Experts to assess its fulfilment. The Committee is therefore not in a position to conclude on this undertaking and encourages the Spanish authorities to further elaborate on this point in their next periodical report. 

The Committee of Experts encourages the Spanish authorities :

- to amend the legal framework with a view to making it clear that the criminal, civil and administrative judicial authorities in Catalonia will conduct the proceedings in Catalan at the request of one party ;

- to formally guarantee the accused the right to use Catalan even where he or she has a command of Castilian ;

- to take the necessary measures to ensure, as appropriate, that the parties to a proceeding are specifically informed of the obligation of the judicial authorities in Catalonia to conduct the proceedings in Catalan if one of the parties so requests, in conformity with the undertakings entered into by Spain under Article 9 para. 1.a.i, 1.b.i and 1.c.i of the Charter ;

- to take the necessary measures to increase the proportion of judicial staff in Catalonia, at all levels and particularly among judges and prosecutors, able to use Catalan as a working language in courts ;

- to develop adequate training schemes for the judicial staff as well as for lawyers.

2nd monitoring cycle

State Party Report [MIN-LANG/PR (2005) 5]

Evaluation Report of the Committee of Experts [ECRML (2007) 2]

Galician in Galicia

1st monitoring cycle

State Party Report [MIN-LANG/PR (2002) 5]

Evaluation Report of the Committee of Experts [ECRML (2004) 1]
894.
Article 3 of the Spanish Constitution provides as follows:

“(1) Castilian is the official Spanish language of the State. All Spaniards have the duty to learn it and the right to use it.

(2) The other languages of Spain shall also be official in the respective Autonomous Communities, in accordance with their Statutes.

(…)”

895.
Spanish legislation provides for a number of rules applying in general to the use of official languages in the judiciary. Paragraph 1 of Article 231 of Law 6/1985 of 1 July provides in the first place that “(i)n all judicial proceedings, Judges, Magistrates, Public Prosecutors, Clerks and other servants of the Courts shall use Castilian, the official language of the State”. Paragraph 2 of Article 231 provides however that the said authorities may also use the other official language of the Autonomous Community, whenever it exists, if “none of the parties objects that he or she does not know that language and is therefore likely to be left without defence”. According to paragraph 3 of Article 231, “(p)arties, their representatives and those directing them, as well as witnesses and experts, may, in both oral and written statements, use the language which is also official in the Autonomous Community in whose territory the judicial proceedings are taking place”. Furthermore, paragragh 5 of Article 231 stipulates that “(d)uring oral proceedings, the Judge or the Court may at any time authorise any person who knows the language used to act as interpreter, after that person has sworn an oath or made a promise”.

896.
Article 142 of Law 1/2000 of 7 January, concerning the civil procedure, reproduces the same formulation. Law 2/1992 of 30 April, concerning the criminal procedure does not contain a similar provision and the general one embodied in Article 231 of Law 6/1985 will therefore apply.

897.
Finally, Article 35 d) of Law 4/1999 of 13 January, provides that in the territories of the autonomous communities concerned citizens have the right to use the co-official language in their dealings with the State administration and includes the administration of justice in this category. 

898.
However, it does not appear that parties to a proceeding are at any stage specifically informed of the possibility of using a co-official language, irrespective of whether the party knows Castilian or not. Furthermore, the right of the accused to use a co-official language even where he or she has a command of Castilian does not seem to be formally guaranteed. As a matter of fact, the only provision specific to the criminal procedure that the Government mentioned in its initial periodical report (see p. 75), ie Article 440 of Law 2/1992 of 30 April on Criminal Procedure, stipulates that only if a witness does not understand or speak the Spanish language will an interpreter be appointed. This provision is clearly not meant for regional or minority language speakers, the vast majority of whom have a command of Castilian as well.

899.
Another set of provisions aims at taking account of the duly certified knowledge of a co-official regional or minority language in a number of cases of appointments and transfers. The knowledge of a co-official language of an autonomous community will thus be considered as an advantage for the appointment of the President of the High Court of Justice of the autonomous community concerned (Article 32 of Act 38/1988 of 28 December on Judicial Organisation). According to the initial periodical report (see p. 78 seq.), the said knowledge also counts as an extra six years of service for competitive examinations for posts located in the territories of the autonomous communities concerned (Article 51 of the Royal Decree 2003/1986 of 19 December approving the Organic Regulation of the Corps of Officers, Auxiliaries and Officials of the Judicial Administration, Article 3 of the Agreement of the Plenary of the General Council of the Judiciary of 23 October 1991 approving the regulations implementing Article 341.2 of Law 6/1985 of 1 July on the Judicial Authorities, and paragraph 5 of the Order of 1 July 1988 announcing the internal competitive examination for vacancies in the third category of the Corps of Clerks of the Courts). However, the Committee of Experts was informed that the mentioned 1991 Agreement was in fact overruled by the Supreme Court on 29 April 1995 (appeal 2525/91). The subsequent regulation, currently in force, ie Agreement of 25 February 1998, provides that the oral and written knowledge of a co-official language will count as a preferential merit in the transfer process adding one, two or three years depending on whether the post applied for is an individual place for a judge, a magistrate or a collegiate position. The six years of seniority referred to in the initial periodical report therefore seems to apply exclusively to the regulations governing the staff serving the administration of justice, including judicial secretaries. In any event, the knowledge rewarded by the mentioned 1998 agreement corresponds to a level B certificate, therefore below the level C certificate which relates to a working knowledge. Irrespective of this, the knowledge of Galician is rewarded in the said conditions but is never required to perform any functions in the administration of justice in Galicia. 

900.
The initial periodical report mentions four other acts considering the knowledge of a co-official language as an advantage but does not specify in what terms (see p. 79 of the initial periodical report). In any event, Article 11 para. 3 of Law 3/1983 of 15 June on the standardisation provides that in competitive examinations for vacancies for magistrates, judges, clerks of the court, public prosecutors and all civil service posts in the judicial administration, as well as notaries, knowledge of the Galician language shall be considered as an advantage.

901.
In addition to the above-mentioned provisions, reference must also be made to other relevant provisions contained in Law 3/1983 of 15 June on the standardisation. Article 7 provides as follows:

“1. Within the territory of Galicia, citizens shall be able to use  either of the two official languages in their relations with the judicial administration.

2. Judicial provisions in Galicia shall be valid and shall produce their effects whatever the official language employed. The party or person concerned shall in all cases have the right to be informed or notified in the official language of his or her choice.

3. The administration of Galicia shall promote, in agreement with the relevant bodies, the gradual standardisation of the use of Galician in the judicial administration.”

902.
However, the Spanish Government has not produced examples of application of the above-quoted paragraph 3 of Article 7. The Spanish Government referred nevertheless, although in general terms, to subsidies being granted to activities in Galician that further the study, research and development of legal and administrative terminology in Galicia.

903.
The Committee of Experts observes that the first among the undertakings that Spain entered into in all three areas concerned (criminal, civil and administrative procedure) requires the judicial authorities to conduct the proceedings in the regional or minority language concerned if a party so requests, even in the case where the other party does not understand the language in question, for instance by the use of interpreters and translators. 

904.
The current provisions do not seem to guarantee that the proceedings in Galicia will invariably be conducted in Galician whenever a speaker so requests. Furthermore, as far as the criminal procedure is concerned, the right for the accused to use his/her regional or minority language (Galician in the instant case), irrespective of whether or not he or she also speaks Castilian, does not appear to be formally guaranteed, contrary to the undertaking entered into by Spain under Article 9 para. 1.a.ii. 
905.
As far as the practice is concerned, no example was provided of court proceedings conducted in Galician and what seems to be actually granted is at best the possibility to use the language with the assistance of translators and/or interpreters. According to the information provided to the Committee of Experts even the latter possibility appears to be rare in practice and it was reported to the Committee of Experts that since obtaining an interpreter involves a delay, Galician speakers prefer to use Castilian rather than having to wait.

906.
The Committee of Experts considers that the existing legal and practical framework appears to be insufficient to ensure that if a party so requests the proceedings will be conducted in Galician. The problem is aggravated by the fact that a system based on a customary rotation of judges leads either to judges not being encouraged to learn a regional or minority language when they know it might no longer be useful after a transfer, or to losing the investment spent on language training when a judge with the necessary linguistic skills is transferred to an autonomous community where those skills are no longer relevant. As a result, a review of the current training and career structure seems to be indispensable.

907.
Furthermore, the provisions contained in Article 231 para. 3 of Law 6/1985 of 1 July, in Article 35 d) of Law 4/1999 of 13 January and in Article 142 of Law 1/2000 of 7 January, which concerns the civil procedure, seem to formally comply with the undertakings entered into under Article 9 para. 1.a.iii, 1.b.ii and 1.b.iii and 1.c.ii and 1.c.iii. However, the fact that it does not appear that at any stage of the proceedings concerned (criminal, civil or administrative) the speakers are specifically informed of these facilities or of the possibility to request that the proceedings be conducted in Galician, in conformity with the undertakings that Spain entered into Article 9 para. 1.a.i, 1.b.i and 1.c.i of the Charter, does not encourage the Galician-speakers to avail themselves of these possibilities. 
908.
 In conclusion, in order to properly implement the requirement for the courts located in Galicia to conduct the proceedings in Galician at one party’s request and the other undertakings at issue, the following measures seem to be necessary: (i) the introduction, in the legal framework, of formal guarantees corresponding to the undertakings entered into under Article 9 para. 1.a.i, 1.a.ii, 1.b.i and 1.c.i; (ii) provision for the parties to be specifically informed, at the relevant stage of the proceedings concerned, of the possibilities inherent to the undertakings entered into by Spain under Article 9 and (iii) adequate practical and organisational measures. Although the Committee of Experts has received very little information on the practical situation in Galicia, concerning in particular the number of judges, prosecutors and members of the administrative staff able to use Galician as a working language in the judicial administration as well as the training schemes offered in this field, it considers that in the case of Galicia the undertakings entered into under Article 9 para. 1.a.i, 1.a.ii, 1.b.i and 1.c.i are not fulfilled and that the undertakings entered into under Article 9 para. 1.a.iii, 1.b.ii and 1.c.ii are only partly fulfilled.

909.
Finally, with regard to the undertaking entered into by Spain under Article 9 para. 1.a.iv, the information received does not enable the Committee of Experts to assess its fulfilment. The Committee is therefore not in a position to conclude on this undertaking and encourages the Spanish authorities to further elaborate on this point in their next periodical report.

The Committee of Experts encourages the Spanish authorities :

- to amend the legal framework with a view to making it clear that the criminal, civil and administrative judicial authorities in Galicia will conduct the proceedings in Galician at the request of one party ;

- to formally guarantee the accused the right to use Galician even where he or she has a command of Castilian ;

- to take the necessary measures to ensure, as appropriate, that the parties to a proceeding are specifically informed of the obligation of the judicial authorities in Galicia to conduct the proceedings in Galician if one of the parties so requests, in conformity with the undertakings entered into by Spain under Article 9 para. 1.a.i, 1.b.i and 1.c.i of the Charter ;

- to take the necessary measures to increase the proportion of judicial staff in Galicia, at all levels and particularly among judges and prosecutors, able to use Galician as a working language in courts ;

- to develop adequate training schemes for the judicial staff as well as for lawyers.

2nd monitoring cycle

State Party Report [MIN-LANG/PR (2005) 5]

Evaluation Report of the Committee of Experts [ECRML (2007) 2]

Valencian in Valencia

1st monitoring cycle

State Party Report [MIN-LANG/PR (2002) 5]

Evaluation Report of the Committee of Experts [ECRML (2004) 1]
765.
Article 3 of the Spanish Constitution provides as follows:

“(1) Castilian is the official Spanish language of the State. All Spaniards have the duty to learn it and the right to use it.

(2) The other languages of Spain shall also be official in the respective Autonomous Communities, in accordance with their Statutes.

(…)”

766.
Spanish legislation provides for a number of rules applying in general to the use of official languages in the judiciary. Paragraph 1 of Article 231 of Law 6/1985 of 1 July provides in the first place that “(i)n all judicial proceedings, Judges, Magistrates, Public Prosecutors, Clerks and other servants of the Courts shall use Castilian, the official language of the State”. Paragraph 2 of Article 231 provides however that the said authorities may also use the other official language of the Autonomous Community, whenever it exists, if “none of the parties objects that he or she does not know that language and is therefore likely to be left without defence”. According to paragraph 3 of Article 231, “(p)arties, their representatives and those directing them, as well as witnesses and experts, may, in both oral and written statements, use the language which is also official in the Autonomous Community in whose territory the judicial proceedings are taking place”. Furthermore, paragragh 5 of Article 231 stipulates that “(d)uring oral proceedings, the Judge or the Court may at any time authorise any person who knows the language used to act as interpreter, after that person has sworn an oath or made a promise”.

767.
Article 142 of Law 1/2000 of 7 January, concerning the civil procedure, reproduces the same formulation. Law 2/1992 of 30 April, concerning the criminal procedure does not contain a similar provision and the general one embodied in Article 231 of Law 6/1985 will therefore apply.

768.
Finally, Article 35 d) of Law 4/1999 of 13 January, provides that in the territories of the autonomous communities concerned citizens have the right to use the co-official language in their dealings with the State administration and includes the administration of justice in this category. 

769.
However, it does not appear that parties to a proceeding are at any stage specifically informed of the possibility of using a co-official language, irrespective of whether the party knows Castilian or not. Furthermore, the right of the accused to use a co-official language even where he or she has a command of Castilian does not seem to be formally guaranteed. As a matter of fact, the only provision specific to the criminal procedure that the Government mentioned in its initial periodical report (see p. 75), ie Article 440 of Law 2/1992 of 30 April on Criminal Procedure, stipulates that only if a witness does not understand or speak the Spanish language will an interpreter be appointed. This provision is clearly not meant for regional or minority language speakers, the vast majority of whom have a command of Castilian as well.

770.
Another set of provisions aims at taking account of the duly certified knowledge of a co-official regional or minority language in a number of cases of appointments and transfers. The knowledge of a co-official language of an autonomous community will thus be considered as an advantage for the appointment of the President of the High Court of Justice of the autonomous community concerned (Article 32 of Act 38/1988 of 28 December on Judicial Organisation). According to the initial periodical report (see p. 78 seq.), the said knowledge also counts as an extra six years of service for competitive examinations for posts located in the territories of the autonomous communities concerned (Article 51 of the Royal Decree 2003/1986 of 19 December approving the Organic Regulation of the Corps of Officers, Auxiliaries and Officials of the Judicial Administration, Article 3 of the Agreement of the Plenary of the General Council of the Judiciary of 23 October 1991 approving the regulations implementing Article 341.2 of Law 6/1985 of 1 July on the Judicial Authorities, and paragraph 5 of the Order of 1 July 1988 announcing the internal competitive examination for vacancies in the third category of the Corps of Clerks of the Courts). However, the Committee of Experts was informed that the mentioned 1991 Agreement was in fact overruled by the Supreme Court on 29 April 1995 (appeal 2525/91). The subsequent regulation, currently in force, ie Agreement of 25 February 1998, provides that the oral and written knowledge of a co-official language will count as a preferential merit in the transfer process adding one, two or three years depending on whether the post applied for is an individual place for a judge, a magistrate or a collegiate position. The six years of seniority referred to in the initial periodical report therefore seems to apply exclusively to the regulations governing the staff serving the administration of justice, including judicial secretaries. In any event, the knowledge rewarded by the mentioned 1998 agreement corresponds to a level B certificate, therefore below the level C certificate which relates to a working knowledge. Irrespective of this, the knowledge of Valencian is rewarded in the said conditions but is never required to perform any functions in the administration of justice in Valencia. 

771.
The initial periodical report mentions four other acts considering the knowledge of a co-official language as an advantage but does not specify in what terms (see p. 79 of the initial periodical report). 

772.
In addition to the above-mentioned provisions, reference must be made also to the provisions contained in Law 4/1983 of 23 November on the use and teaching of Valencian. According to Article 12, all citizens have the right to address themselves to the judicial administration in the language of their choice without a translation being required and without this resulting in any delay (paragraph 1). Furthermore, Article 31 stipulates that the Valencian administration shall conclude with the judicial administration the agreements necessary to make the use of Valencian in courts effective. However, none of these agreements has been provided to the Committee of Experts.

773.
The initial periodical report also mentions a number of measures aimed at facilitating the learning of the co-official languages in a number of autonomous communities. However, no measure specifically concerning Valencia is referred to.

774.
The Committee of Experts observes that the first among the undertakings that Spain entered into in all three areas concerned (criminal, civil and administrative procedure) requires the judicial authorities to conduct the proceedings in the regional or minority language concerned if a party so requests, even in the case where the other party does not understand the language in question, for instance by the use of interpreters and translators. 

775.
The current provisions do not seem to guarantee that the proceedings in Valencia will invariably be conducted in Valencian whenever a speaker so requests. Furthermore, as far as the criminal procedure is concerned, the right for the accused to use his/her regional or minority language (Valencian in the instant case), irrespective of whether or not he or she also speaks Castilian, does not appear to be formally guaranteed, contrary to the undertaking entered into by Spain under Article 9 para. 1.a.ii. 
776.
As far as the practice is concerned, no example of court proceedings conducted in Valencian was provided and what seems to be granted is at best the possibility to use the language with the assistance of translators and/or interpreters. 

777.
The Committee of Experts considers that the existing legal and practical framework appears to be insufficient to ensure that if a party so requests the proceedings will be conducted in Valencian. The problem is aggravated by the fact that a system based on a customary rotation of judges leads either to judges not being encouraged to learn a regional or minority language when they know it might no longer be useful after a transfer, or to losing the investment spent on language training when a judge with the necessary linguistic skills is transferred to an autonomous community where those skills are no longer relevant. As a result, a review of the current training and career structure seems to be indispensable.

778.
Furthermore, the provisions contained in Article 231 para. 3 of Law 6/1985 of 1 July, in Article 35 d) of Law 4/1999 of 13 January and in Article 142 of Law 1/2000 of 7 January, which concerns the civil procedure, seem to formally comply with the undertakings entered into under Article 9 para. 1.a.iii, 1.b.ii and 1.b.iii and 1.c.ii and 1.c.iii. However, the fact that it does not appear that at any stage of the proceedings concerned (criminal, civil or administrative) the speakers are specifically informed of these facilities or of the possibility to request that the proceedings be conducted in Valencian, in conformity with the undertakings that Spain entered into Article 9 para. 1.a.i, 1.b.i and 1.c.i of the Charter, does not encourage the Valencian-speakers to avail themselves of these possibilities. 
779.
 In conclusion, in order to properly implement the requirement for the courts located in Valencia to conduct the proceedings in Valencian at one party’s request and the other undertakings at issue, the following measures seem to be necessary: (i) the introduction, in the legal framework, of formal guarantees corresponding to the undertakings entered into under Article 9 para. 1.a.i, 1.a.ii, 1.b.i and 1.c.i; (ii) provision for the parties to be specifically informed, at the relevant stage of the proceedings concerned, of the possibilities inherent to the undertakings entered into by Spain under Article 9 and (iii) adequate practical and organisational measures. Although the Committee of Experts has received very little information on the practical situation in Valencia, concerning in particular the number of judges, prosecutors and members of the administrative staff able to use Valencian as a working language in the judicial administration as well as the training schemes offered in this field, it considers that in the case of Valencia the undertakings entered into under Article 9 para. 1.a.i, 1.a.ii, 1.b.i and 1.c.i are not fulfilled and that the undertakings entered into under Article 9 para. 1.a.iii, 1.b.ii and 1.c.ii are only partly fulfilled.

780.
Finally, with regard to the undertaking entered into by Spain under Article 9 para. 1.a.iv, the information received does not enable the Committee of Experts to assess its fulfilment. The Committee is therefore not in a position to conclude on this undertaking and encourages the Spanish authorities to further elaborate on this point in their next periodical report. 

The Committee of Experts encourages the Spanish authorities :

- to amend the legal framework with a view to making it clear that the criminal, civil and administrative judicial authorities in Valencia will conduct the proceedings in Valencian at the request of one party ;

- to formally guarantee the accused the right to use Valencian even where he or she has a command of Castilian ;

- to take the necessary measures to ensure, as appropriate, that the parties to a proceeding are specifically informed of the obligation of the judicial authorities in Valencia to conduct the proceedings in Valencian if one of the parties so requests, in conformity with the undertakings entered into by Spain under Article 9 para. 1.a.i, 1.b.i and 1.c.i of the Charter ;

- to take the necessary measures to increase the proportion of judicial staff in Valencia, at all levels and particularly among judges and prosecutors, able to use Valencian as a working language in courts ;

- to develop adequate training schemes for the judicial staff as well as for lawyers.

2nd monitoring cycle

State Party Report [MIN-LANG/PR (2005) 5]

Evaluation Report of the Committee of Experts [ECRML (2007) 2]

Switzerland

Italian in Graubünden
1st monitoring cycle

State Party Report [MIN-LANG/PR (99) 7]

No information was provided by the State Party.

Evaluation Report of the Committee of Experts [ECRML (2001) 7]
199.
On 12 March 2000, Grisons voted to approve the restructuring of the judicial system.  The project provides for the following: the President of the Local Court, the District Court and the Cantonal Court.

200.
For the Cantonal Court, the three national languages are also official court languages (Section 28 of the Cantonal Court Ordinance and Article 46 of the Cantonal Constitution).  By law, any Italian-speaker is entitled to use his or her language both orally and in writing in criminal proceedings before the Cantonal Court and to demand that the Court’s judgement be drawn up in Italian.  As the members of the Cantonal Court generally understand Italian and the Italian-speaking parties are generally able to express themselves in German, the languages used in the Cantonal Court are determined pragmatically.  The Cantonal Court Ordinance explicitly stipulates that the judgement must be drawn up in Italian for persons living in Italian-speaking areas.

201.
For district and local courts, the language of the court is determined by the territorial principle.  Where the traditional language is Italian, Italian may be used.  That is established practice in the Italian-speaking districts and localities.  The only exception is the Maloja District Court, which normally uses German, despite the fact that the district includes Val Bregaglia, which is Italian-speaking.

202.
There is no fundamental demand for the use of Italian in non-Italian speaking districts and localities (except perhaps in criminal proceedings, relying on Article 6.3(a) of the European Convention on Human Rights).

203.
The Committee considers that these undertakings are fulfilled, with the exception of the case of the Maloja District Court.

2nd monitoring cycle

State Party Report [MIN-LANG/PR (2003) 3]

No information was provided by the State Party.

Evaluation Report of the Committee of Experts [ECRML (2004) 6]

138.
In its first evaluation report the Committee of Experts noted that for the Cantonal Court, German, Italian and Romansh were also official court languages. By law, any Italian-speaker was entitled to use his or her language both orally and in writing in criminal proceedings before the Cantonal Court and to demand that the Court’s judgement be drawn up in Italian. As the members of the Cantonal Court generally understood Italian and the Italian-speaking parties were generally able to express themselves in German, the languages used in the Cantonal Court were determined pragmatically. The Cantonal Court Ordinance explicitly stipulated that the judgement had to be drawn up in Italian for persons living in Italian-speaking areas (see para. 200 of the first evaluation report). The Committee of Experts also noted that for district and local courts, the language of the court was determined by the territorial principle: where the traditional language was Italian, Italian could be used and there was an established practice in the Italian-speaking districts and localities. The Committee of Experts concluded that the undertaking was fulfilled but with the exception of the Maloja/Maloggia District Court, which normally used German, despite the fact that the district included the Italian-speaking Val Bregaglia (see paras. 201-203 of the first evaluation report as far as criminal proceedings are concerned, and paras. 205-206 as far as civil proceedings are concerned).

139.
During the “on-the-spot" visit, the Committee of Experts was informed that there are Italian-speaking judges on the bench of the Maloja/Maloggia District Court. Those are, however, lay judges who are selected by popular election. There are no Italian-speaking lawyers in the professional staff of the District Court, which creates serious obstacles for the District Court to handle procedures in Italian. There are proposals to equip the District Court with an Italian-speaking vice-President in order to overcome the existing problems. At present, however, the practical difficulties affecting the use of Italian in court proceedings in the Maloja/Maloggia district hamper the fulfilment of Article 9 in this regard. The present undertakings are therefore fulfilled, with the exception of the Maloja/Maloggia District Court.

Italian in Ticino
1st monitoring cycle

State Party Report [MIN-LANG/PR (99) 7]

Evaluation Report of the Committee of Experts [ECRML (2001) 7]
265.
The Committee considers the undertakings of paragraph 1 of Article 9 fulfilled.

2nd monitoring cycle

State Party Report [MIN-LANG/PR (2003) 3]

Evaluation Report of the Committee of Experts [ECRML (2004) 6]

157.
In the first evaluation report (see para. 265)  the Committee of Experts concluded that these undertakings were all fulfilled. The Committee of Experts observed, on the other hand, that the lack of a faculty of Law in the Italian language in Switzerland created practical problems of implementation. The latter remark was actually made in relation to the undertaking entered into by Switzerland under Article 9 para. 2.a (which was likewise considered fulfilled; see paras. 266-267 of the first evaluation report), but the Committee of Experts considers that it is relevant to the present provisions instead.

158.
In this respect the Committee of Experts notes that according to the information provided during the “on-the-spot" visit, special law courses in Italian have been made available after the normal curriculum, and the lawyers in the Canton of Ticino have a vast legal documentation at their disposal. The Committee of Experts considers that these undertakings are fulfilled.

With regard to education, the Parties undertake, within the territory in which Saami is used, according to the situation of Saami, and without prejudice to the teaching of the official language(s) of the State to make available pre-school education in Saami.

No undertaking for this language.

1st monitoring cycle

2nd monitoring cycle

3rd monitoring cycle

State Party Report

Evaluation Report of the Committee of Experts

Comments by the State Party

Recommendations of the Committee of Ministers

133.
The Children’s Day Care Act of 1973 specifically provides that day care may be provided in the Sami language.  However, the Government admits that it is not an established practice yet. Pre-school is financed by municipalities or privately.  There are only a few pre-schools that use the North Sami language.  The problem with the Skolt and Inari Sami is the lack of speakers – most of the Sami people have lost the use of their languages as a result of an aggressive assimilation policy in the past. The “language nests” initiative has improved the situation a little, but the problem of funding remains. This project, originally financed by the European Union, permitted the elderly to work with pre-school children, teaching them traditional songs and games in the Sami language. This activity is unfortunately no longer financed by the European Union in Finland and its future is uncertain, as the municipalities cannot afford its costs.

The Committee encourages the Finnish authorities to make special efforts to strengthen the learning of languages at pre-school level, for instance through the medium of language nests, which seem to have given good results.

Source: ECRML (2001) 3
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