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Armenia

Assyrian

1st monitoring cycle

State Party Report [MIN-LANG/PR (2003) 7]

According to Paragraph 2 of Article 7 of Civil Procedure Code, the person involved in civil proceeding, who does not know the procedure language (Armenian) is provided with the right to learn the case materials, to take part in the procedure and to speak in the court in other language through an interpreter free of charge. 

Evaluation Report of the Committee of Experts [ECRML (2006) 2]

Greek

1st monitoring cycle

State Party Report [MIN-LANG/PR (2003) 7]

According to Paragraph 2 of Article 7 of Civil Procedure Code, the person involved in civil proceedings, who does not know the procedure language (Armenian) has the right to learn the case materials, to take part in the procedure and to speak in the court in other language through an interpreter – without extra expenses. 

Evaluation Report of the Committee of Experts [ECRML (2006) 2]

Kurdish

1st monitoring cycle

State Party Report [MIN-LANG/PR (2003) 7]

According to Paragraph 2 of Article 7 of Civil Procedure Code, the person involved in civil case, who does not know the procedure language (Armenian) is provided with the right to learn the case materials, to take part in the procedure and to speak in the court in other language through an interpreter – without any expenses. 

Evaluation Report of the Committee of Experts [ECRML (2006) 2]

Russian

1st monitoring cycle

State Party Report [MIN-LANG/PR (2003) 7]

According to Paragraph 2 of Article 7 of Civil Procedure Code the person involved in civil proceedings, who does not know the procedure language (Armenian) is provided with the right to learn the case materials, to take part in the procedure and to speak in the court in other language through an interpreter – without any expenses. 

Evaluation Report of the Committee of Experts [ECRML (2006) 2]

Yezidi

1st monitoring cycle

State Party Report [MIN-LANG/PR (2003) 7]

According to Paragraph 2 of Article 7 of Civil Procedure Code, the person involved in civil proceedings, who does not know the procedure language (Armenian) is entitled to learn the case materials, to take part in the procedure and to speak in the court in other language through an interpreter – without any expenses. 

Evaluation Report of the Committee of Experts [ECRML (2006) 2]

Austria

Burgenlandcroatian in Burgenland

1st monitoring cycle

State Party Report

Based on the legislation referred to in the comments regarding Article 9, para.1(a), a party to a civil lawsuit may use Croatian as an official language before the courts listed.

Evaluation Report of the Committee of Experts

150.
The use of Burgenland‑Croatian before judicial authorities in the Burgenland‑Croatian language area is mainly governed by Article 7, paragraph 3 of the State Treaty of Vienna, the Ethnic Groups Act and the Ordinance of the Federal Government of 1990 defining the courts, administrative authorities and other official bodies where Croatian is admitted as an official language in addition to German.

155.
The legislation governing the use of Burgenland‑Croatian in criminal proceedings also applies to civil proceedings. The Committee of Experts’ observations regarding criminal proceedings also apply to this undertaking (see paragraphs 151-152 above). The Committee of Experts therefore concludes that this undertaking is only formally fulfilled, since difficulties exist in its implementation.

The Committee of Experts encourages the Austrian authorities to take the necessary steps to ensure that the possibility to use Burgenland‑Croatian in civil proceedings is secured in practice. 

Hungarian in Burgenland

1st monitoring cycle

State Party Report

Based on the legislation referred to in the comments regarding Article 9, para.1(a), a party to a civil lawsuit may use Hungarian as an official language before the courts listed.

Evaluation Report of the Committee of Experts

314.
The Ordinance regarding the use of Hungarian as an official language provides that Hungarian is to be admitted as an official language before the district courts of Oberpullendorf and Oberwart, as well as before the Eisenstadt Regional Court. This Ordinance only entered into force in 2000, however, so that there is no established practice with respect to the use of Hungarian before judicial authorities. The Austrian authorities informed the Committee of Experts that more detailed information will be provided in the next periodical report. The Committee of Experts will therefore not conclude in the present monitoring cycle whether this undertaking is fulfilled.
Slovenian in Carinthia
1st monitoring cycle

State Party Report

Based on the legislation referred to in the comments regarding Article 9, para.1(a), a party to a civil lawsuit may use Slovene as an official language before the courts listed.

Evaluation Report of the Committee of Experts

232.
The use of Slovene before judicial authorities in the Slovene language area is mainly governed by Article 7, paragraph 3 of the State Treaty of Vienna, the Ethnic Groups Act and the Ordinance of the Federal Government of 1977 defining the courts, administrative authorities and other official bodies where Slovene is admitted as an official language in addition to German.

237.
The legislation governing the use of Slovene in criminal proceedings also applies to civil proceedings (see paragraph 233 above). In their replies to the questionnaire addressed to the Austrian government by the Committee of Experts, the Austrian authorities stated that Slovene is hardly ever used as an official language before ordinary courts and that statistics will be provided in connection with the next Austrian report. 
238.
The Slovene speakers informed the Committee of Experts during the “on-the-spot” visit that in a recent judgment, the High Court (Oberlandsgericht) in Graz ruled that the right to use Slovene before the court would only apply to physical, as opposed to legal, persons. The Committee of Experts would welcome further information about this judgment and its implications in the next periodical report. 
239.
Although the Committee of Experts observes that Austrian law provides for the right to use Slovene in civil proceedings, it considers that this undertaking is only formally fulfilled, since difficulties exist in its implementation.

The Committee of Experts encourages the Austrian authorities to take the necessary steps to ensure that the possibility to use Slovene in civil proceedings is secured in practice. 

Croatia

Czech, Hungarian, Italian, Ruthenian, Serbian, Slovak, Ukrainian

1st monitoring cycle

State Party Report [MIN-LANG/PR (99) 3]

Evaluation Report of the Committee of Experts [ECRML (2001) 2]

66.
The report explains that this right is guaranteed in Article 6 of the Act on Civil Procedure, which states that “civil proceedings shall be conducted in the Croatian language and with the use of the Latin alphabet, unless for a particular court, the use of another language or script is provided by law” (translation by the Croatian authorities) . As for criminal proceedings, this obligation has not been fulfilled owing to the lack of a legal act to implement the Act on Civil Procedure. The obligation to allow a litigant to use his or her regional or minority language in accordance with the requirements of this undertaking is furthermore detailed in Article 102 of the Act on Civil Procedure. However, this article is dependent on the existence of an implementing act that does not exist, and therefore this undertaking is not fulfilled. The sole exception to this is the Italian language, which can be used in accordance with the requirements of the Osimo Agreement.

2nd monitoring cycle

State Party Report [MIN-LANG/PR (2003) 4]

Evaluation Report of the Committee of Experts [ECRML (2005) 3]

114.
In its first evaluation report (see para. 66), the Committee of Experts noted that this right was guaranteed in Article 6 of the Act on Civil Procedure, which stated that “civil proceedings shall be conducted in the Croatian language and with the use of the Latin alphabet, unless for a particular court, the use of another language or script is provided by law” (translation by the Croatian authorities) and that the obligation to allow a litigant to use his or her regional or minority language in accordance with the requirements of this undertaking was furthermore detailed in Article 102 of the Act on Civil Procedure. The Committee of experts considered, however, that this article was dependent on the existence of an implementing act that did not exist, and that therefore this undertaking was not fulfilled. The sole exception to this appeared to be the Italian language, which could be used in accordance with the requirements of the Osimo Agreement.

115.
The second periodical report (see p. 24) refers to the same legal framework and quotes some figures concerning the use of the Italian language (see pages 24-25 of the second periodical report). The practical information collected by the Committee of Experts during the “on-the-spot” visit suggests that at least formally, the legal framework referred to above seems to be sufficient to guarantee the right in question. However, although new legislation has been subsequently adopted (see para. 23 above), on the basis of the information obtained, it appears that there is no practical implementation. 

116.
The Committee of Experts therefore considers, on the basis of the new information received, that with the single exception of the Italian language in the Istarska County, in all other cases this undertaking is only formally fulfilled.

CZech Republic
The initial periodical report is due in March 2008. No documents have been made public.
Polish, Slovak

Finland

Saami
1st monitoring cycle

State Party Report [MIN-LANG/PR (99) 4]

Evaluation Report of the Committee of Experts [ECRML (2001) 3]
149.
The same rules of the Act on the Use of the Sami Language before Authorities apply to civil proceedings.  The Committee considers, as for criminal proceedings, that this undertaking is only formally fulfilled since there exist serious problems in its implementation. 
2nd monitoring cycle

State Party Report [MIN-LANG/PR (2003) 2]

Evaluation Report of the Committee of Experts [ECRML (2004) 7]

119.
The Committee of Experts concluded in its finding (H.)  of the previous evaluation report that there were serious practical problems in the implementation of Article 9 due to a lack of language skills on the part of the relevant authorities. There are no language requirements for judges and other staff (clerks, police, prosecutors, etc) posted in the Sami Homeland or with jurisdiction over the Sami Homeland.  The result has been that Sami-speakers have only rarely used Sami before the courts, as described in the Committee of Experts’ previous evaluation report (see para. 144 to 155). This deficiency was also the object of the Committee of Ministers’ recommendation no. 3 b. (RecChL (2001) 3), where it asked the authorities to provide favourable conditions to encourage the use of Sami before judicial and administrative authorities in the Sami Homeland, in particular by taking measures aimed at improving the Sami language skills of legal officials and administrative personnel. 

120.
The Committee of Experts refers to its statement regarding the new Sami Language Act (see above para. 9). Under Section 12, a Sami has the right to use the Sami or the Finnish language. In Sections 14, 24 and 25, there are special provisions regarding the knowledge of the Sami language and language requirements of the personnel of the authorities. The authority shall provide training or take other measures in order to ensure that the personnel have the necessary knowledge of the Sami language for the performance of the functions of the authority. The latter has the obligation to ensure that the linguistic rights guaranteed in the language act are secured in practice. Under Section 4, an authority must not restrict or refuse to enforce the linguistic rights provided in this Act on the grounds that the Sami speaker also knows another language, such as Finnish or Swedish.

121.
At the time of the "on-the-spot" visit, the Committee of Experts was informed that there were serious problems regarding implementation of the undertakings in all proceedings before courts because of the lack of language skills of judicial officials. The Sami Language Act proposes a stronger legal basis for the use of Sami.  However, due to the recent entry into force of the Act, the Committee of Experts cannot pronounce itself on its implementation now, but will do so in the next monitoring round. 

122.
The old act on the use of the Sami Language before authorities was substituted by the new Sami Language Act. According to this new Act the regulation is as follows: 
Section 12 of the Sami Language Act provides the right to use Sami before courts whose jurisdiction covers the municipalities in full or in part of Enontekiö, Inari, Sodankylä, and Utsjoki. According to Sections 19 to 22, if the Sami language is being used in oral hearings the matter shall be assigned to an official with knowledge of the Sami language. If the authority does not have an official with knowledge of the Sami language, the authority shall arrange for interpretation, and  where relevant for translation, free of charge. 

123.
With regard to the question of problems in implementation see reference to para. 119 and 121 above.

124.
The Committee of Experts considers these undertakings only formally fulfilled, since there exist difficulties in its implementation.

Swedish

1st monitoring cycle

State Party Report [MIN-LANG/PR (99) 4]

Evaluation Report of the Committee of Experts [ECRML (2001) 3]
85.
The Committee considers this undertaking fulfilled 

2nd monitoring cycle

State Party Report [MIN-LANG/PR (2003) 2]

Evaluation Report of the Committee of Experts [ECRML (2004) 7]

No reassessment was given by the Committee of Experts.

Germany

Upper Sorbian in Saxony
1st monitoring cycle

State Party Report [MIN-LANG/PR (2000) 1]

Section 184 of the Organisation of the Courts Act lays down that the official language in court is German. An exemption applies in the case of the Sorbian language (cf. the comments regarding Article 9, para. 1, sub-para. (a), with reference to Sorbian [p. 79 below].

As regards the legal consequences of legal documents, German procedural law does not distinguish between documents drafted in German and those drawn up in any other language. Under Section 142, para. 3, of the Code of Civil Procedure, the court may order a translation to be produced of documents drafted in a foreign language.

The constitutional stipulations regarding fair trial and due process of law (Article 20, para. 3, of the Basic Law, confirmed as a constitutional right by Article 2, para. 1, of the Basic Law), however, entail the obligation for courts also to take note of declarations made by parties to a lawsuit in a foreign language. If the court hearing is attended by persons who do not know the German language, an interpreter must be called in (Section 185 of the Organisation of the Courts Act).

Similarly, during preliminary investigation by the public prosecutor, the accused must be informed, in a language he/she understands, of the offence with which he/she is charged and must be given an opportunity to present his/her view [in that language] on the alleged offence. As soon as it becomes obvious that communication is not possible for language reasons, involvement of an interpreter is mandatory also in this case. Articles 5, para. 2, and 6, para. 3, litt. a, of the European Convention for the Protection of Human Rights and Fundamental Freedoms (ECHR) also stipulate this right. Article 9 of the Charter does not contain any obligations going beyond the provisions of the ECHR, and thus in Germany is already part of the (established) law in force. Apart from a few exceptions, however, the members of the language groups understand German so that these problems do not arise in practice.

See also the comments on para. 1, sub-para. (a), above.

[Editor’s note: the comments on para. 1, sub-para. (a) read as follows:

These obligations have been accepted by the Free State of Saxony and by the Land of Brandenburg. The implementation measures are presented here for both of these Länder.

Special provisions governing use in court with regard to the Sorbian language are laid down in the Treaty between the Federal Republic of Germany and the German Democratic Republic on the Establishment of German Unity (Unification Treaty) of 31 August 1990, which explicitly provides that the Sorbs shall ‑ continue to ‑ have the right to speak Sorbian in court in their home Kreise and that this right shall remain unaffected by Section 184 of the Organisation of the Courts Act (Annex - I Chapter III, Subject Area A, Section III 1.r of the Unification Treaty of 31 August 1990). This provision is implemented in the Länder of Saxony and Brandenburg.

The signs indicating the courts in the traditional settlement area [Lower Lusatia] of the Sorbian (Wendish) people in Brandenburg are bilingual. If Sorbians wish to litigate in their own language ‑ which they are entitled to do under the Unification Treaty and the Land Consti​tution ‑ translators are called in. So far, however, no case has become known where a Sorb availed him/herself of this right in a court of Brandenburg Land.

In the Sorbian settlement area [Upper Lusatia] of the Free State of Saxony, all courts have bilingual signs. In addition, the Saxon Higher Administrative Court also uses German-Sorbian letterhead stationery. In every court in the Sorbian settlement area of the Free State of Saxony, at least one staff member has a command of the Sorbian language so that citi​zens can also state their case in Sorbian. This right is actually being made use of.

The costs incurred for any required services of interpreters or translators are part of the regular costs of the proceedings and thus are not charged as an extra item.]

Evaluation Report of the Committee of Experts [ECRML (2002) 1]

440.
The codes of judicial procedures provide that legal documents shall be submitted in the original. If the court does not understand the language in which a given legal document is drafted, it may, at its complete discretion, order a translation to be produced (Section 142 (3) of the Code of Civil Procedure). On the basis of a general reference to the Code of Civil Procedure, the other codes of procedure contain the same rule. Documents and evidence drafted in Upper Sorbian are allowed. The costs incurred for translation become part of the litigation costs, the only exception being the social court, where payment is never required. 
441.
These undertakings are rarely put into practice owing to implementation obstacles. There is a lack of a dictionary specialising in terms used within the judicial system and of staff competent to use Upper Sorbian.

442.
Although the use of Upper Sorbian is a legally secured right in court procedures, there are too many obstacles to rely on Sorbian in reality. The speakers of Upper Sorbian are bilingual, they speak German to accelerate the procedures and to avoid being seen as “trouble-makers”. Judges are not encouraged to speak Upper Sorbian, and knowledge of it is not seen as an advantage. The problem is the lack of implementation or encouraging measures. The status of Upper Sorbian as a private-life language has made its effective official use in court procedures very difficult. There are no special courses for civil servants, who are not even encouraged to attend the adult courses offered by the Volkhochschule, for instance.  
443.
The Committee considers that these undertakings are formally fulfilled.
2nd monitoring cycle

State Party Report [MIN-LANG/PR (2004) 1]

Evaluation Report of the Committee of Experts [ECRML (2006) 1]

Hungary

Croatian, German, Romanian, Serbian, Slovakian, Slovenian

The information provided by the State Party and the evaluation given by the Committee of Experts are identical in the case of all six languages under the protection of Part III of the Charter.
1st monitoring cycle

State Party Report [MIN-LANG/PR (99) 6]

In the course of making modifications to the legal regulations of the judiciary, the listed commitments undertaken by Hungary at the time of the ratification of the Charter were built into all levels of the Hungarian judicial system. Thus one can state that the legal statutory background is compliant in this area too. Over the last few years neither the minorities ombudsman nor the National and Ethnic Minorities Office has received any complaint related to the denial of language rights.

The following legal regulations currently in force regulate the use of minority languages in the judicial system (with the exception of acts detailed in the introductory chapter):

Act I of 1973 on Criminal Procedure

Use of the native language

Section 8 (1) Criminal procedure is conducted in Hungarian. Nobody may suffer any disadvantage because of the lack of command of the Hungarian language.

(2) In criminal procedure everybody is entitled to use his/her native language - both orally and in writing.

Section 47 The participation of a defence counsel in criminal procedure is compulsory if

c)
the accused is deaf, dumb, blind, mentally disabled or does not have a command of the Hungarian language;

Section 80 (1) If a non-native Hungarian speaker wishes to use his/her native language during criminal procedure, an interpreter must be made available;

Section 150 (1) Instead of minutes, a report may be drafted

a)
on the hearing conducted during the detailing of the charge

b)
on the questioning of witnesses, visit to the scene of the incident, examination of evidence, the seizure and the body search.

(2) Subsection (1) is not applicable if during the questioning or in the course of the confrontation the non-native Hungarian speaker wishes to use his/her native language.

Section 218 (1) The state (.) also bears those cost arising from the inability of the accused to understand Hungarian, and those which, on the basis of Section 217 Subsections (2)-(3) the court rules as being costs which the accused does not have to bear.

Section 375 (4) The prosecutor and interested parties have to be kept informed of the proceedings; if the interested parties are unknown or cannot be located, or if they do not understand Hungarian, the court orders a representative on their behalf.

In cases where the accused does not have a command of the Hungarian language, as a consequence of regulations (Section 250 II. Paragraph d)) stipulating the mandatory presence of the counsel for the defence, procedural actions are considered invalid where they are conducted in the absence of the counsel for the defence or an interpreter, and the procedural action has to be repeated as does the trial as a whole. Through this regulation the act guarantees that accused parties who do not speak Hungarian may not be sentenced at proceedings where they do not have access to appropriate language (interpretation) and legal (counsel for the defence) assistance.

If the person participating in the procedure (not only the accused, but the injured party and others interested parties) couldn’t practice his/her important procedural rights because the authorities contravened the law, this can lead to the annulment of the decision of the first court and the procedure being repeated. Court practice is the same if the procedural authorities do not ensure the right to the use of language. 

Re. Section 8, Section 47 Paragraph c) and Section 80 of the act: in case No. 10 of Court Rulings 1989 Fejér County Court stated that according to the correct interpretation of Sections 8 and 80 of the act, an accused person who is not a Hungarian native language speaker but who is a Hungarian citizen, and who speaks the Hungarian language proficiently, may use his/her own native language in criminal procedure. The accused can signal his/her wish to use his/her own native language at any point in the procedure, from which moment the authority is obliged to arrange for interpretation facilities for the accused. If however the accused does not understand Hungarian, or does not speak Hungarian proficiently, a defence counsel and an interpreter must be officially assigned to the accused.

In verdict 304 of 1994 of the Court Rulings Békés County Court stated that at the time of preliminary arrest it is not sufficient to serve the charge sheet in the Hungarian language to an accused who does not understand Hungarian, because for this reason the accused is not in the position to prepare his/her defence. According to the verdict of the court the charge sheet must be served in the language the accused understands.

In case 353 of 1996 of the Court Rulings Szabolcs-Szatmár-Bereg County Court formulated a position whereby during the course of the investigation an accused person capable of speaking Hungarian but not able to read or write Hungarian is entitled to be questioned in the Hungarian language – insofar as the accused does not request to use his/her native language – but two authorized witnesses must be present for the rereading of the record of the statement, and if this does not happen the statement thus made is considered invalid.

Section 9, Subsection (3) of the new Criminal Procedure Act XIX of 1998 allows for court proceedings to take place in the national minority language.

It is also important to emphasise that the new law, taking on the practical experiences of the courts as already mentioned into the provisions of the act, stipulates that where the accused does not have a command of the Hungarian language, then the part of the charge sheet related to the accused must be translated into the native language of the accused, or on request into a language known to the accused and used earlier in the procedure, and it has to be presented to the court in this form (Section 219 Subsection (3)). The new act also contains similar regulations on the plea (Section 262 Subsection (6)).

Act III of 1952 on Civil Procedure

Guarantees the use of the native language. 

Section 8 (1) Hungarian is the language of judicial procedure. Nobody can suffer disadvantage because of the lack of command of the Hungarian language. 

(2) Everybody is entitled to use his/her native language in judicial procedure.

Law-Decree 11 of 1979 on the Implementation of Punishments and Measures

Section 2 (1) Only those legal penalties stipulated in the sentence and in law may be employed against a convicted individual.

(2) A convicted individual has the right

a)
to learn the provisions concerning his/her rights and obligations in the native language or other language that he/she knows; nobody may suffer any disadvantage because of the lack of command of the Hungarian language; 

b)
to use his/her native language in the course of the implementation of punishment;

Ministry of the Interior Decree 19/1995 (XII. 13) on the Police Detention-Room

Section 2 (8) At the time of arrest the arrested person is entitled to be informed in his/her native language or in another language known to the arrested person in writing, or if warranted verbally

a)
of his/her rights and obligations, and means of exercising such

b)
the detention-room schedule,

c)
means of lodging complaints and requests,

d)
disciplinary offences, permitted disciplinary punishments, their duration, and opportunities for legal redress.

Section 19 (2) It is mandatory to post in each cell the schedule in writing in the native language of the detained individual, or in a language which the detained individual can understand.

Section 27 (4) Any disciplinary procedure – besides ensuring the right to the use of the native language – has to be conducted within five days of the report of the disciplinary offence being received by the person responsible for administering the disciplinary procedure.

Ministry of Justice Decree 11/1996 (X. 15) on the Disciplinary Responsibilities of Individuals under Detention in Penal Institutions

Section 6 (3) During the disciplinary process the detained individual may use his/her native language or other language which he/she understands, and the detained individual has the right to be informed of his/her rights and obligations related to the disciplinary procedure in this language.

Ministry of Justice Decree 6/1996 (VII. 12) on Regulations Concerning the Implementation of Confinement and Custodial Proceedings

Section 2 (3) It is mandatory for the institution to inform the detained individual of provisions related to his/her rights and obligations in the native language or other language that the detained individual knows. The fact that this took place and was understood must be recorded in writing.

The right to the use of the native language in court and administrative procedures is one measure promoting equality of opportunities.

The new criminal procedure act represents a further step forward. According to this, those concerned are entitled to use another language that they have indicated as known in addition to the native language during the procedure. On the basis of Subsection (3) of Section 9 of the act and according to a special legal provision, the national minority language can also be the language of procedure in court.

These regulations are also stipulated in Section 8 of Act III of 1952 on Civil Procedure, which states that nobody can suffer any disadvantage in civil procedure because of the lack of command of the Hungarian language. Everybody is entitled to use his/her native language in court procedures. People who do not speak Hungarian must be provided with an interpreter. In civil procedure, in addition to the above there is an opportunity to submit documents in the minority language.

Evaluation Report of the Committee of Experts [ECRML (2001) 4]

49.
The same practical problems seem to exist as were mentioned already under Article 9.1 (a) (ii) of the Charter. The Hungarian initial periodical report states that the right is guaranteed by Section 8 paragraphs 1 and 2 of Act III of 1952 on Civil Procedure. The formula used in this provision is the same as the formula used in Section 8 of the Criminal Procedure Act. The right to use one's native language in judicial proceedings is guaranteed, but the protective clause that nobody should suffer disadvantage due to the use of another language than Hungarian is restricted to the cases of “lack of command of the Hungarian language”. The remarks made above in paragraphs 45 and 46 are thus also valid here. The Hungarian initial periodical report indicates, however, that with Act CX of 1999 amending Section 8 of the Civil Procedure Act the formula has been clarified, confirming expressis verbis that speakers of a minority language have the right to use their language in judicial proceedings. The Committee concludes that the obligation is formally fulfilled.

2nd monitoring cycle

State Party Report [MIN-LANG/PR (2002) 6]

The cited section of Act III of 1952 on Civil Procedure has been modified by Act CX of 1999. The provision relevant to minority or regional languages, in effect from 1 January 2000, can be found in Section 6 of the Act, subsections 1, 2 and 3. The objective of these particular modifications was primarily so that the Act on Civil Procedure contain in expressis verbis the right to use regional or minority languages.

Section 6 subsection 3 of Act CX of 1999 stipulates that the Court shall use an interpreter if it is necessary for the realisation of the principles stated in subsections 1 and 2. In terms of the subsection, and within the scope defined by an international treaty, courts shall call on interpreters whenever a person with a native tongue other than Hungarian requests it, even if the person can otherwise speak Hungarian.

The law says that the official language of proceedings is Hungarian. Courts shall, however, in terms of the principle stated in the Act on Civil Procedure, allow the use of the native tongue before the court. The use of interpreters allows for the court to have hearings of persons whose mother tongue is other than the Hungarian language and cannot speak Hungarian. Petitions and documents submitted in writing shall also be translated. The use of an interpreter is not necessary if the council in session or the individual judge has adequate command of the language used by the litigant or witness.

According to information received from the president of the Zala County Court, members of his staff studying by correspondence at the Kaposvár College of Justice wish to take examinations in the Romani (Lovari) language, which would later allow them to participate in proceedings of public administration with that knowledge. 

The southern part of Zala County has a sizeable portion of inhabitants with Croatian native language. Therefore, the president of the County Court, in ordinance No. 1998. El. VI.A. 12/54/2, has ordered a judge of the Nagykanizsa City Court who belongs to the same minority to use the Croatian language as a judge during proceedings in order to inform clients of the court in Croatian.

Evaluation Report of the Committee of Experts [ECRML (2004) 5]

89.
As to Article 9 para. 1.b.ii of the Charter, in its first evaluation report the Committee of Experts expressed its doubts as to the effective possibility that minority language speakers may use their language even though they also speak Hungarian and concluded that this obligation was only formally fulfilled (see para. 49 of the first evaluation report). As to Article 9 para. 1.b.iii, the Committee of Experts concluded that the undertaking was fulfilled, given that no problem in practice had been reported, despite the absence of any legal references (see para. 50 of the first evaluation report).

90.
In its second periodical report, the Hungarian Government refers to the new provisions, namely Article 6 paras. 1-3 of Act CX of 1999 on Civil Procedure, which modified the relevant provisions of the Act III of 1952 and which entered into force on 1st January 2000. According to the information provided by the Government, the objective of these modifications was primarily to guarantee explicitly the right to use regional or minority languages, irrespective of the fact that the speakers concerned have also a command of Hungarian. Interpretation and translation of documents will therefore be provided. The Government also referred to a decision of the president of the Court of the Zala County, which has a sizeable portion of inhabitants of Croatian native language, to order a judge belonging to the Croatian-speaking minority to use Croatian in court proceedings in respect of members of the same minority (see p. 49 of the second periodical report).

91.
The Committee of Experts observes in the first place that the term “allow” referred to in the provisions at issue does not refer solely to the existence of legal provisions but also implies a certain degree of practical implementation. The Committee of Experts considers that progress has been made but observes that the information provided by the Hungarian authorities on the practical implementation is too limited to conclude that these undertakings are actually fulfilled in a systematic way and not just in a few cases. The developments in statutory law reported by the Hungarian government have of course laid down the necessary formal conditions but a more structured and systematic approach, which is necessary for an effective practical implementation, still seems to be needed. The Committee of Experts therefore welcomes the positive legislative developments, which formally fulfil the present undertakings, as a positive step towards full implementation and encourages the Hungarian authorities to provide further examples, in the third periodical report, of concrete implementation of the provisions on the use of minority languages in the context of civil proceedings. Furthermore, the unsolved problem of the absence of a clearly ascertained territorial scope for the application of Article 9 of the Charter is relevant in respect of this undertaking as well.

3rd monitoring cycle

State Party Report [MIN-LANG/PR () ]

Evaluation Report of the Committee of Experts [ECRML () ]

Montenegro

The initial periodical report is due in June 2007. No documents have been made public.
Albanian, Romany

Norway

Sami

1st monitoring cycle

State Party Report [MIN-LANG/PR (99) 5]

Measures:

Section 3-4 of the chapter relating to the Sami language in the Sami Act lays down rules for the use of Sami in the judicial system. These rules apply to courts of law whose jurisdiction comprises all or part of the Sami administrative district, cf. section 3-1, subsection 1, to police and prosecuting authorities whose jurisdiction comprises all or part of the same district and to prison institutions in Troms and Finnmark.

The obligation pursuant to this subsection is deemed to be fulfilled by the provision in section 3-4, subsection 3.

Evaluation Report of the Committee of Experts [ECRML (2001) 6]

69.
The situation is very similar in civil proceedings. The Sami Act guarantees the above undertakings, but in practice, Sami is rarely used. It is estimated that around 5% of the proceedings are conducted in the Sami language. The explanations put forward above for criminal proceedings apply equally to civil proceedings. To conduct the proceedings in Sami will also in most cases be more expensive for the client. Even if the State finances the costs of translation and interpreters, the costs for the solicitor tend to increase, because the proceedings will take longer and consequently the party will have to pay a higher fee. The Committee considers the undertaking formally fulfilled; however, there are difficulties in implementing it.

The Committee encourages the Norwegian authorities to further facilitate the possibilities to exercise the formal rights.

2nd monitoring cycle

State Party Report [MIN-LANG/PR (2002) 3]

The establishment of a court of Central Finnmark

The access of the Sami population to the legal system is an issue which is dealt with in Report No. 23 (2000-2001) to the Storting, issued by the Ministry of Justice.

It is the view of the Ministry of Justice that Norway has a particular responsibility to protect the interests and culture of the Sami population, and that this should be reflected in the access of the Sami people to the court system.

On the basis of a proposal from the Ministry of Justice, the Norwegian parliament (Stortinget) has agreed to the establishment of a court in central Finnmark, which will serve the five municipalities of Karasjok, Kautokeino, Nesseby, Porsanger, and Tana. These municipalities constitute (together with Kåfjord) the Sami language adminstrative district. 

The Ministry of Justice acknowledges the need for a development of the Sami legal language, for instance through co-operation between the Sami University College (Samisk høyskole), the Nordic Sami Institute (Nordisk Samisk Institutt) and the legal profession.

Chapter 3 section 4 of the Sami Act states that the parties may submit documents in connection with legal proceedings in Sami, and that the courts, at the request of one of the parties, shall conduct the proceedings in the Sami language. These rights apply to all courts of law whose jurisdiction comprises all or parts of the Sami language administrative district.

There is no extra charge to the person concerned for the use of interpreters and translations into the Sami language when this is necessary in civil and criminal cases. Some exceptions from this will apply to civil cases where the persons concerned do not live in Norway. 

Evaluation Report of the Committee of Experts [ECRML (2003) 2]

104.
The Legal Aid Office in Inner Finnmark provides legal service to the region’s inhabitants. The office has two employees who have a good command of Sami. This service would apply to both criminal and civil law. 

112.
The Committee of Experts made the following observation regarding civil proceedings: 

The Committee encourages the Norwegian authorities to further facilitate the possibilities to exercise the formal rights.

113.
The situation in civil proceedings is very similar to criminal proceedings. The Sami Act guarantees the above undertakings, but in practice, Sami is rarely used. It is estimated that around 5% of the proceedings are conducted in the Sami language. The explanations put forward above for criminal proceedings apply equally to civil proceedings. To conduct the proceedings in Sami will also in most cases be more expensive for the client. Even if the State finances the costs of translation and interpreters, solicitor’s costs tend to increase, because the proceedings take longer. The special Sami Court to be established in Inner Finnmark will also deal with civil cases. The Committee considers the undertaking formally fulfilled and looks forward to information about the development of its practical implementation in the next report. 

3rd monitoring cycle

State Party Report [MIN-LANG/PR (2005) 3]

Evaluation Report of the Committee of Experts [ECRML (2007) 3]

Serbia

The initial periodical report is due in June 2007. No documents have been made public.
Albanian, Bosnian, Bulgarian, Croatian, Hungarian, Romany, Romanian, Ruthenian, Slovak, Ukrainian

Slovakia

Bulgarian, Croatian, Czech, German, Hungarian, Polish, Romany, Ruthenian, Ukrainian

Slovenia

Hungarian

1st monitoring cycle

State Party Report [MIN-LANG/PR (2002) 5]

Evaluation Report of the Committee of Experts [ECRML (2004) 1]
2nd monitoring cycle

State Party Report [MIN-LANG/PR (2005) 5]

Evaluation Report of the Committee of Experts [ECRML (2007) 2]

Italian

1st monitoring cycle

State Party Report [MIN-LANG/PR (2002) 5]

Evaluation Report of the Committee of Experts [ECRML (2004) 1]
2nd monitoring cycle

State Party Report [MIN-LANG/PR (2005) 5]

Evaluation Report of the Committee of Experts [ECRML (2007) 2]

Spain

Basque in the Basque Country

1st monitoring cycle

State Party Report [MIN-LANG/PR (2002) 5]

Evaluation Report of the Committee of Experts [ECRML (2004) 1]

503.
Article 3 of the Spanish Constitution provides as follows:

“(1) Castilian is the official Spanish language of the State. All Spaniards have the duty to learn it and the right to use it.

(2) The other languages of Spain shall also be official in the respective Autonomous Communities, in accordance with their Statutes.

(…)”

504.
Spanish legislation provides for a number of rules applying in general to the use of official languages in the judiciary. Paragraph 1 of Article 231 of Law 6/1985 of 1 July provides in the first place that “(i)n all judicial proceedings, Judges, Magistrates, Public Prosecutors, Clerks and other servants of the Courts shall use Castilian, the official language of the State”. Paragraph 2 of Article 231 provides however that the said authorities may also use the other official language of the Autonomous Community, whenever it exists, if “none of the parties objects that he or she does not know that language and is therefore likely to be left without defence”. According to paragraph 3 of Article 231, “(p)arties, their representatives and those directing them, as well as witnesses and experts, may, in both oral and written statements, use the language which is also official in the Autonomous Community in whose territory the judicial proceedings are taking place”. Furthermore, paragraph 5 of Article 231 stipulates that “(d)uring oral proceedings, the Judge or the Court may at any time authorise any person who knows the language used to act as interpreter, after that person has sworn an oath or made a promise”.

505.
Article 142 of Law 1/2000 of 7 January, concerning the civil procedure, reproduces the same formulation. Law 2/1992 of 30 April, concerning the criminal procedure does not contain a similar provision and the general one embodied in Article 231 of Law 6/1985 will therefore apply.

506.
Finally, Article 35 d) of Law 4/1999 of 13 January, provides that in the territories of the autonomous communities concerned citizens have the right to use the co-official language in their dealings with the State administration and includes the administration of justice in this category. 

507.
However, it does not appear that parties to a proceeding are at any stage specifically informed of the possibility of using a co-official language, irrespective of whether the party knows Castilian or not. Furthermore, the right of the accused to use a co-official language even where he or she has a command of Castilian does not seem to be formally guaranteed. As a matter of fact, the only provision specific to the criminal procedure that the Government mentioned in its initial periodical report (see p. 75), ie Article 440 of Law 2/1992 of 30 April on Criminal Procedure, stipulates that only if a witness does not understand or speak the Spanish language will an interpreter be appointed. This provision is clearly not meant for regional or minority language speakers, the vast majority of whom have a command of Castilian as well.
508.
Another set of provisions aims at taking account of the duly certified knowledge of a co-official regional or minority language in a number of cases of appointments and transfers. The knowledge of a co-official language of an autonomous community will thus be considered as an advantage for the appointment of the President of the High Court of Justice of the autonomous community concerned (Article 32 of Act 38/1988 of 28 December on Judicial Organisation). According to the initial periodical report (see p. 78 seq.), the said knowledge also counts as an extra six years of service for competitive examinations for posts located in the territories of the autonomous communities concerned (Article 51 of the Royal Decree 2003/1986 of 19 December approving the Organic Regulation of the Corps of Officers, Auxiliaries and Officials of the Judicial Administration, Article 3 of the Agreement of the Plenary of the General Council of the Judiciary of 23 October 1991 approving the regulations implementing Article 341.2 of Law 6/1985 of 1 July on the Judicial Authorities, and paragraph 5 of the Order of 1 July 1988 announcing the internal competitive examination for vacancies in the third category of the Corps of Clerks of the Courts). However, the Committee of Experts was informed that the mentioned 1991 Agreement was in fact overruled by the Supreme Court on 29 April 1995 (appeal 2525/91). The subsequent regulation, currently in force, ie Agreement of 25 February 1998, provides that the oral and written knowledge of a co-official language will count as a preferential merit in the transfer process adding one, two or three years depending on whether the post applied for is an individual place for a judge, a magistrate or a collegiate position. The six years of seniority referred to in the initial periodical report therefore seems to apply exclusively to the regulations governing the staff serving the administration of justice, including judicial secretaries. In any event, the knowledge rewarded by the mentioned 1998 agreement corresponds to a level B certificate, therefore below the level C certificate which relates to a working knowledge. Irrespective of this, the knowledge of Basque is rewarded in the said conditions but is never required to perform any functions in the administration of justice in the Basque Country. 

509.
The initial periodical report mentions four other acts considering the knowledge of a co-official language as an advantage but does not specify in what terms (see p. 79 of the initial periodical report). 

510.
The initial periodical report also mentions a number of measures aimed at facilitating the learning of the co-official languages in a number of autonomous communities. As far as the Basque Country is concerned, reference is made to Decree 117/2001 of 26 June on Language Standardisation Measures for the Administration of Justice and to Decree 309/2000 of 26 December on the Second Agreement on Modernising Judicial Services and the Repercussions on the Working Conditions of Staff working in the Judicial Administration. However, the former confines itself to providing that the competent departments will take measures to facilitate linguistic proficiency of the civil servants working for the judicial administration, clerks of court and public prosecutors (Articles 14 and 18) and does not seem to refer to judges. Furthermore, the latter confines itself to laying down the general objective of training in Basque the staff working in the judicial administration (Chapter VII).
511.
The Committee of Experts observes that the first among the undertakings that Spain entered into in all three areas concerned (criminal, civil and administrative procedure) requires the judicial authorities to conduct the proceedings in the regional or minority language concerned if a party so requests, even in the case where the other party does not understand the language in question, for instance by the use of interpreters and translators. 

512.
The current provisions do not seem to guarantee that the proceedings in the Basque Country will invariably be conducted in Basque whenever a speaker so requests. Furthermore, as far as the criminal procedure is concerned, the right for the accused to use his/her regional or minority language (Basque in the instant case), irrespective of whether or not he or she also speaks Castilian, does not appear to be formally guaranteed, contrary to the undertaking entered into by Spain under Article 9 para. 1.a.ii. 

513.
As far as practice is concerned, according to one official source, in the Basque Country at present 20 judges in the provincial court and in the higher court can speak Basque. Another official source stated that 50% of the judges study Basque and 6% can speak it. No data could be provided by the authorities concerning the number of prosecutors who have a command of Basque but it was indicated that only one was attending a language course. However, another source referred to 3 or 4 prosecutors able to speak Basque. In any case, in some districts no Basque-speaking judge seems to be present. A number of members of the administrative staff has received or is receiving training in Basque. This process seems to concern about 1/4th of the administrative staff.
514.
On the other hand, there seems to be no lack of Basque-speaking lawyers in the Basque Country, 500 being able to work in Basque. Some legal education in Basque exists at University level, although it is considered insufficient at least by some lawyers, and the Bar Association offers training and seminars.

515.
Interpreters seem to be generally available. However, it was complained that most of them lack a legal specialisation. Furthermore, simultaneous interpretation is not available and according to the competent authorities themselves, this is due to the fact that the available interpreters, who are provided by the academic system (such as the Faculty of Vitoria/Gasteiz), are not qualified to perform this type of interpretation. The competent authorities underlined, in this respect, that the responsibility in the field of translation and interpretation services lies with the Autonomous Community.

516.
Against this background, no example was provided of a trial conducted in Basque in the Basque Country and what is actually granted is the possibility to use the language with the assistance of translators and/or interpreters. A series of concrete cases were brought to the attention of the Committee of Experts in which even when requested, the use of the language was not consistently guaranteed (for example when a judgment was only notified in Castilian even though Basque had been used during the proceedings and at the hearing with the assistance of an interpreter).

517.
The Committee of Experts considers that the difficulties referred to above constitute an additional obstacle to the chosen undertakings being actually implemented. The problem is aggravated by the fact that a system based on a customary rotation of judges leads either to judges not being encouraged to learn a regional or minority language when they know it might no longer be useful after a transfer, or to losing the investment spent on language training when a judge with the necessary linguistic skills is transferred to an autonomous community where those skills are no longer relevant. As a result, a review of the current training and career structure seems to be indispensable.

518.
Furthermore, the provisions contained in Article 231 para. 3 of Law 6/1985 of 1 July, in Article 35 d) of Law 4/1999 of 13 January and in Article 142 of Law 1/2000 of 7 January, which concerns the civil procedure, seem to formally comply with the undertakings entered into under Article 9 para. 1.a.iii, 1.b.ii and 1.b.iii and 1.c.ii and 1.c.iii. However, the fact that it does not appear that at any stage of the proceedings concerned (criminal, civil or administrative) the speakers are specifically informed of these facilities or of the possibility to request that the proceedings be conducted in Basque, in conformity with the undertakings that Spain entered into Article 9 para. 1.a.i, 1.b.i and 1.c.i of the Charter, does not encourage the Basque-speakers to avail themselves of these possibilities.

519.
In conclusion, in order to properly implement the requirement for the courts located in the Basque Country to conduct the proceedings in Basque at one party’s request and the other undertakings at issue, the following measures seem to be necessary: (i) the introduction, in the legal framework, of formal guarantees corresponding to the undertakings entered into under Article 9 para. 1.a.i, 1.a.ii, 1.b.i and 1.c.i; (ii) provision for the parties to be specifically informed, at the relevant stage of the proceedings concerned, of the possibilities inherent to the undertakings entered into by Spain under Article 9 and (iii) adequate practical and organisational measures. The Committee of Experts considers that in the case of the Basque Country the undertakings entered into Article 9 para. 1.a.i, 1.a.ii, 1.b.i and 1.c.i are not fulfilled and that the undertakings entered into under Article 9 para. 1.a.iii, 1.b.ii and 1.b.iii, and 1.c.ii and 1.c.iii are only partly fulfilled.

520.
Finally, with regard to the undertaking entered into by Spain under Article 9 para. 1.a.iv, the information received does not enable the Committee of Experts to assess its fulfilment. The Committee is therefore not in a position to conclude on this undertaking and encourages the Spanish authorities to further elaborate on this point in their next periodical report. 

The Committee of Experts encourages the Spanish authorities :

- to amend the legal framework with a view to making it clear that the criminal, civil and administrative judicial authorities in the Basque Country will conduct the proceedings in Basque at the request of one party ;

- to formally guarantee the accused the right to use Basque in the Basque Country even where he or she has a command of Castilian ;

- to take the necessary measures to ensure, as appropriate, that the parties to a proceeding are specifically informed of the obligation of the judicial authorities in the Basque Country to conduct the proceedings in Basque if one of the parties so requests, in conformity with the undertakings entered into by Spain under Article 9 para. 1.a.i, 1.b.i and 1.c.i of the Charter ;

- to take the necessary measures to increase the proportion of judicial staff in the Basque Country, at all levels and particularly among judges and prosecutors, able to use Basque as a working language in courts ;

- to develop adequate training schemes for the judicial staff as well as for lawyers.

2nd monitoring cycle

State Party Report [MIN-LANG/PR (2005) 5]

Evaluation Report of the Committee of Experts [ECRML (2007) 2]

Basque in the Navarra

1st monitoring cycle

State Party Report [MIN-LANG/PR (2002) 5]

Evaluation Report of the Committee of Experts [ECRML (2004) 1]

361.
Article 3 of the Spanish Constitution provides as follows:

“(1) Castilian is the official Spanish language of the State. All Spaniards have the duty to learn it and the right to use it.

(2) The other languages of Spain shall also be official in the respective Autonomous Communities, in accordance with their Statutes.

(…)”

362.
Spanish legislation provides for a number of rules applying in general to the use of official languages in the judiciary. Paragraph 1 of Article 231 of Law 6/1985 of 1 July provides in the first place that “(i)n all judicial proceedings, Judges, Magistrates, Public Prosecutors, Clerks and other servants of the Courts shall use Castilian, the official language of the State”. Paragraph 2 of Article 231 provides however that the said authorities may also use the other official language of the Autonomous Community, whenever it exists, if “none of the parties objects that he or she does not know that language and is therefore likely to be left without defence”. According to paragraph 3 of Article 231, “(p)arties, their representatives and those directing them, as well as witnesses and experts, may, in both oral and written statements, use the language which is also official in the Autonomous Community in whose territory the judicial proceedings are taking place”. Furthermore, paragraph 5 of Article 231 stipulates that “(d)uring oral proceedings, the Judge or the Court may at any time authorise any person who knows the language used to act as interpreter, after that person has sworn an oath or made a promise”.

363.
Article 142 of Law 1/2000 of 7 January, concerning the civil procedure, reproduces the same formulation. Law 2/1992 of 30 April, concerning the criminal procedure does not contain a similar provision and the general one embodied in Article 231 of Law 6/1985 will therefore apply.

364.
Finally, Article 35 d) of Law 4/1999 of 13 January, provides that in the territories of the autonomous communities concerned citizens have the right to use the co-official language in their dealings with the State administration and includes the administration of justice in this category. 

365.
However, it does not appear that parties to a proceeding are at any stage specifically informed of the possibility of using a co-official language, irrespective of whether the party knows Castilian or not. Furthermore, the right of the accused to use a co-official language even where he or she has a command of Castilian does not seem to be formally guaranteed. As a matter of fact, the only provision specific to the criminal procedure that the Government mentioned in its initial periodical report (see p. 75), ie Article 440 of Law 2/1992 of 30 April on Criminal Procedure, stipulates that only if a witness does not understand or speak the Spanish language will an interpreter be appointed. This provision is clearly not meant for regional or minority language speakers, the vast majority of whom have a command of Castilian as well.

366.
According to the Constitutional Court’s case-law, the scope of co-officiality in the administration of justice is particular (STC 82/86. FJ6 and STC 84/86. FJ3). In the latter judgment the Constitutional Court also stated that the assumptions that are grounds for the obligation to know Castilian do not apply to the co-official languages, in particular with regard to the possibility to ask that trials be conducted in a co-official language (Basque in the specific case).

367.
Another set of provisions aims at taking account of the duly certified knowledge of a co-official regional or minority language in a number of cases of appointments and transfers. The knowledge of a co-official language of an autonomous community will thus be considered as an advantage for the appointment of the President of the High Court of Justice of the autonomous community concerned (Article 32 of Act 38/1988 of 28 December on Judicial Organisation). According to the initial periodical report (see p. 78 seq.), the said knowledge also counts as an extra six years of service for competitive examinations for posts located in the territories of the autonomous communities concerned (Article 51 of the Royal Decree 2003/1986 of 19 December approving the Organic Regulation of the Corps of Officers, Auxiliaries and Officials of the Judicial Administration, Article 3 of the Agreement of the Plenary of the General Council of the Judiciary of 23 October 1991 approving the regulations implementing Article 341.2 of Law 6/1985 of 1 July on the Judicial Authorities, and paragraph 5 of the Order of 1 July 1988 announcing the internal competitive examination for vacancies in the third category of the Corps of Clerks of the Courts). However, the Committee of Experts was informed that the mentioned 1991 Agreement was in fact overruled by the Supreme Court on 29 April 1995 (appeal 2525/91). The subsequent regulation, currently in force, ie Agreement of 25 February 1998, provides that the oral and written knowledge of a co-official language will count as a preferential merit in the transfer process adding one, two or three years depending on whether the post applied for is an individual place for a judge, a magistrate or a collegiate position. The six years of seniority referred to in the initial periodical report therefore seems to apply exclusively to the regulations governing the staff serving the administration of justice, including judicial secretaries. In any event, the knowledge rewarded by the mentioned 1998 agreement corresponds to a level B certificate, therefore below the level C certificate which relates to a working knowledge. Irrespective of this, the knowledge of Basque is rewarded in the said conditions but is never required to perform any functions in the administration of justice in Navarra. 

368.
The initial periodical report mentions four other acts considering the knowledge of a co-official language as an advantage but does not specify in what terms (see p. 79 of the initial periodical report). 

369.
The initial periodical report also mentions a number of measures aimed at facilitating the learning of the co-official languages in a number of autonomous communities. However, no information in this respect was provided with regard to Navarra.
370.
The Committee of Experts observes that the first among the undertakings that Spain entered into in all three areas concerned (criminal, civil and administrative procedure) requires the judicial authorities to conduct the proceedings in the regional or minority language concerned if a party so requests, even in the case where the other party does not understand the language in question, for instance by the use of interpreters and translators. 

371.
The current provisions do not seem to guarantee that the proceedings in Navarra will invariably be conducted in Basque whenever a speaker so requests. Furthermore, as far as the criminal procedure is concerned, the right for the accused to use his/her regional or minority language (Basque in the instant case), irrespective of whether or not he or she also speaks Castilian, does not appear to be formally guaranteed, contrary to the undertaking entered into by Spain under Article 9 para. 1.a.ii. 
372.
As far as practice is concerned, according to the information gathered during the “on-the-spot visit”, there are at present only 3 judges and 3 or 4 members of the administrative staff who can speak Basque. There are no prosecutors who are prepared to conduct a trial in Basque. On the other hand, requests for interpretation or translation are generally met. However, it was conceded that there are very few requests to use the Basque language and it was noted that few lawyers have a sufficient command of the language. The Committee of Experts considers that the scarce judicial staff able to speak Basque in Navarra, in particular among judges and prosecutors, constitutes an additional obstacle to the chosen undertakings being actually implemented. The problem is aggravated by the fact that a system based on a customary rotation of judges leads either to judges not being encouraged to learn a regional or minority language when they know it might no longer be useful after a transfer, or to losing the investment spent on language training when a judge with the necessary linguistic skills is transferred to an autonomous community where those skills are no longer relevant. As a result, a review of the current training and career structure seems to be indispensable.

373.
Furthermore, the provisions contained in Article 231 para. 3 of Law 6/1985 of 1 July, in Article 35 d) of Law 4/1999 of 13 January and in Article 142 of Law 1/2000 of 7 January, which concerns the civil procedure, seem to formally comply with the undertakings entered into under Article 9 para. 1.a.iii, 1.b.ii and 1.b.iii and 1.c.ii and 1.c.iii. However, the fact that it does not appear that at any stage of the proceedings concerned (criminal, civil or administrative) the speakers are specifically informed of these facilities or of the possibility to request that the proceedings be conducted in Basque, in conformity with the undertakings that Spain entered into Article 9 para. 1.a.i, 1.b.i and 1.c.i of the Charter, does not encourage the Basque-speakers to avail themselves of these possibilities. The very reduced number of lawyers able to speak Basque in Navarra adds to this unfavourable context. 

374.
In conclusion, in order to properly implement the requirement for the courts located in Navarra to conduct the proceedings in Basque at one party’s request and the other undertakings at issue, the following measures seem to be necessary: (i) the introduction, in the legal framework, of formal guarantees corresponding to the undertakings entered into under Article 9 para. 1.a.i, 1.a.ii, 1.b.i and 1.c.i; (ii) provision for the parties to be specifically informed, at the relevant stage of the proceedings concerned, of the possibilities inherent to the undertakings entered into by Spain under Article 9 and (iii) adequate practical and organisational measures. The Committee of Experts considers that in the case of Navarra the undertakings entered into Article 9 para. 1.a.i, 1.a.ii, 1.b.i and 1.c.i are not fulfilled and that the undertakings entered into under Article 9 para. 1.a.iii, 1.b.ii and 1.b.iii, and 1.c.ii and 1.c.iii are only partly fulfilled.

375.
Finally, with regard to the undertaking entered into by Spain under Article 9 para. 1.a.iv, the information received does not enable the Committee of Experts to assess its fulfilment. The Committee is therefore not in a position to conclude on this undertaking and encourages the Spanish authorities to further elaborate on this point in their next periodical report. 

The Committee of Experts encourages the Spanish authorities :

- to amend the legal framework with a view to making it clear that the criminal, civil and administrative judicial authorities in Navarra will conduct the proceedings in Basque at the request of one party ;

- to formally guarantee the accused the right to use Basque even where he or she has a command of Castilian ;

- to take the necessary measures to ensure, as appropriate, that the parties to a proceeding are specifically informed of the obligation of the judicial authorities in Navarra to conduct the proceedings in Basque if one of the parties so requests, in conformity with the undertakings entered into by Spain under Article 9 para. 1.a.i, 1.b.i and 1.c.i of the Charter ;

- to take the necessary measures to increase the proportion of judicial staff in Navarra, at all levels and particularly among judges and prosecutors, able to use Basque as a working language in courts ;

- to develop adequate training schemes for the judicial staff as well as for lawyers.

2nd monitoring cycle

State Party Report [MIN-LANG/PR (2005) 5]

Evaluation Report of the Committee of Experts [ECRML (2007) 2]

Catalan in the Balearic Islands

1st monitoring cycle

State Party Report [MIN-LANG/PR (2002) 5]

Evaluation Report of the Committee of Experts [ECRML (2004) 1]

638.
Article 3 of the Spanish Constitution provides as follows:

“(1) Castilian is the official Spanish language of the State. All Spaniards have the duty to learn it and the right to use it.

(2) The other languages of Spain shall also be official in the respective Autonomous Communities, in accordance with their Statutes.

(…)”

639.
Spanish legislation provides for a number of rules applying in general to the use of official languages in the judiciary. Paragraph 1 of Article 231 of Law 6/1985 of 1 July provides in the first place that “(i)n all judicial proceedings, Judges, Magistrates, Public Prosecutors, Clerks and other servants of the Courts shall use Castilian, the official language of the State”. Paragraph 2 of Article 231 provides however that the said authorities may also use the other official language of the Autonomous Community, whenever it exists, if “none of the parties objects that he or she does not know that language and is therefore likely to be left without defence”. According to paragraph 3 of Article 231, “(p)arties, their representatives and those directing them, as well as witnesses and experts, may, in both oral and written statements, use the language which is also official in the Autonomous Community in whose territory the judicial proceedings are taking place”. Furthermore, paragragh 5 of Article 231 stipulates that “(d)uring oral proceedings, the Judge or the Court may at any time authorise any person who knows the language used to act as interpreter, after that person has sworn an oath or made a promise”.

640.
Article 142 of Law 1/2000 of 7 January, concerning the civil procedure, reproduces the same formulation. Law 2/1992 of 30 April, concerning the criminal procedure does not contain a similar provision and the general one embodied in Article 231 of Law 6/1985 will therefore apply.

641.
Finally, Article 35 d) of Law 4/1999 of 13 January, provides that in the territories of the Autonomous Communities concerned citizens have the right to use the co-official language in their dealings with the State administration and includes the administration of justice in this category. Article 11 para. 1 of Law of the Balearic Islands 3/1986 of 29 April on language standardisation already provided as follows: “(w)ithin the territory of the Autonomous Community of the Balearic Islands, all citizens shall have the right to address the Judicial Administration in the official language they consider appropriate. They shall not be required to provide any sort of translation. Furthermore, this shall not result in any delay in the treatment of their claims” and “(…) (i)n all cases, the interested parties shall have the right to be informed in the language of their choice”.

642.
However, it does not appear that parties to a proceeding are at any stage specifically informed of the possibility of using a co-official language, irrespective of whether the party knows Castilian or not. Furthermore, the right of the accused to use a co-official language even where he or she has a command of Castilian does not seem to be formally guaranteed. As a matter of fact, the only provision specific to the criminal procedure that the Government mentioned in its initial periodical report (see p. 75), ie Article 440 of Law 2/1992 of 30 April on Criminal Procedure, stipulates that only if a witness does not understand or speak the Spanish language will an interpreter be appointed. This provision is clearly not meant for regional or minority language speakers, the vast majority of whom also have a command of Castilian as well.

643.
Another set of provisions aims at taking account of the duly certified knowledge of a co-official regional or minority language in a number of cases of appointments and transfers. The knowledge of a co-official language of an Autonomous Community will thus be considered as an advantage for the appointment of the President of the High Court of Justice of the Autonomous Community concerned (Article 32 of Act 38/1988 of 28 December on Judicial Organisation). According to the initial periodical report (see p. 78 seq.), the said knowledge also counts as an extra six years of service for competitive examinations for posts located in the territories of the Autonomous Communities concerned (Article 51 of the Royal Decree 2003/1986 of 19 December approving the Organic Regulation of the Corps of Officers, Auxiliaries and Officials of the Judicial Administration, Article 3 of the Agreement of the Plenary of the General Council of the Judiciary of 23 October 1991 approving the regulations implementing Article 341.2 of Law 6/1985 of 1 July on the Judicial Authorities, and paragraph 5 of the Order of 1 July 1988 announcing the internal competitive examination for vacancies in the third category of the Corps of Clerks of the Courts). However, the Committee of Experts was informed that the mentioned 1991 Agreement was in fact overruled by the Supreme Court on 29 April 1995 (appeal 2525/91). The subsequent regulation, currently in force, i.e. Agreement of 25 February 1998, provides that the oral and written knowledge of a co-official language will count as a preferential merit in the transfer process adding one, two or three years depending on whether the post applied for is an individual place for a judge, a magistrate or a collegiate position. The six years of seniority referred to in the initial periodical report therefore seems to apply exclusively to the regulations governing the staff serving the administration of justice, including judicial secretaries. In any event, the knowledge rewarded by the mentioned 1998 agreement corresponds to a level B certificate, therefore below the level C certificate which relates to a working knowledge. Irrespective of this, the knowledge of Catalan is rewarded in the said conditions but is never required to perform any functions in the administration of justice in the Balearic Islands. As a matter of fact few judges and members of staff seem to be able to use Catalan as a working language in courts and this constitutes, according to several official and non-governmental sources, such as the a major obstacle which often leads Catalan-speakers in the Balearic Islands too to give up the use of their language in this field. The Parliament of the Balearic Islands presented a motion with a view to modifying Article 471 of the Basic Law on Judicial Power to the effect that, in the selection processes for public service employee appointments to postings within those autonomous communities with a co-official language, knowledge of the latter should be a requirement. This proposal was however rejected by the Spanish Parliament in March 2003 (a similar proposal was proposed shortly afterwards by the Parliament of Catalonia; see para. 227 above).

644.
The initial periodical report mentions four other acts considering the knowledge of a co-official language as an advantage but does not specify in what terms (see p. 79 of the initial periodical report). 

645.
The initial periodical report also refers to a number of measures aimed at facilitating the learning of the co-official languages in a some of the autonomous communities concerned. However, no specific measures are mentioned in the case of the Balearic Islands, apart from the basic principles according to which “(t)he Government of the Autonomous Community shall promote, in agreement with the relevant bodies, the gradual standardisation of the use of Catalan in the Judicial Administration of the Balearic Islands” (Article 3 of Law of the Balearic Islands 3/1986 of 29 April on language standardisation). 

646.
The Committee of Experts observes that the first among the undertakings that Spain entered into in all three areas concerned (criminal, civil and administrative procedure) requires the judicial authorities to conduct the proceedings in the regional or minority language concerned if a party so requests, even in the case where the other party does not understand the language in question, for instance by the use of interpreters and translators. 

647.
The current provisions do not seem to guarantee that the proceedings in the Balearic Islands will invariably be conducted in Catalan whenever a speaker so requests. Furthermore, as far as the criminal procedure is concerned, the right for the accused to use his/her regional or minority language (Catalan in the instant case), irrespective of whether or not he or she also speaks Castilian, does not appear to be formally guaranteed, contrary to the undertaking entered into by Spain under Article 9 para. 1.a.ii. 
648.
The Committee of Experts considers that the limited judicial staff able to speak Catalan in the Balearic Islands, in particular among judges and prosecutors, constitutes an additional obstacle to the chosen undertakings being actually implemented. The problem is aggravated by the fact that a system based on a customary rotation of judges leads either to judges not being encouraged to learn a regional or minority language when they know it might no longer be useful after a transfer, or to losing the investment spent on language training when a judge with the necessary linguistic skills is transferred to an autonomous community where those skills are no longer relevant. As a result, a review of the current training and career structure seems to be indispensable.

649.
Furthermore, the provisions contained in Article 231 para. 3 of Law 6/1985 of 1 July, in Article 35 d) of Law 4/1999 of 13 January and in Article 142 of Law 1/2000 of 7 January, which concerns the civil procedure, seem to formally comply with the undertakings entered into under Article 9 para. 1.a.iii, 1.b.ii and 1.b.iii and 1.c.ii and 1.c.iii. However, the fact that it does not appear that at any stage of the proceedings concerned (criminal, civil or administrative) the speakers are specifically informed of these facilities or of the possibility to request that the proceedings be conducted in Catalan, in conformity with the undertakings that Spain entered into Article 9 para. 1.a.i, 1.b.i and 1.c.i of the Charter, does not encourage the Catalan-speakers in the Balearic Islands to avail themselves of these possibilities. 

650.
In conclusion, in order to properly implement the requirement for the courts located in the Balearic Islands to conduct the proceedings in Catalan at one party’s request and the other undertakings at issue, the following measures seem to be necessary: (i) the introduction, in the legal framework, of formal guarantees corresponding to the undertakings entered into under Article 9 para. 1.a.i, 1.a.ii, 1.b.i and 1.c.i; (ii) provision for the parties to be specifically informed, at the relevant stage of the proceedings concerned, of the possibilities inherent to the undertakings entered into by Spain under Article 9 and (iii) adequate practical and organisational measures. The Committee of Experts considers that in the case of the Balearic Islands the undertakings entered into Article 9 para. 1.a.i, 1.a.ii, 1.b.i and 1.c.i are not fulfilled and that the undertakings entered into under Article 9 para. 1.a.iii, 1.b.ii and 1.b.iii, and 1.c.ii and 1.c.iii are only partly fulfilled.

651.
Finally, with regard to the undertaking entered into by Spain under Article 9 para. 1.a.iv, the information received does not enable the Committee of Experts to assess its fulfilment. The Committee is therefore not in a position to conclude on this undertaking and encourages the Spanish authorities to further elaborate on this point in their next periodical report. 

The Committee of Experts encourages the Spanish authorities :

- to amend the legal framework with a view to making it clear that the criminal, civil and administrative judicial authorities in the Balearic Islands will conduct the proceedings in Catalan at the request of one party ;

- to formally guarantee the accused the right to use Catalan even where he or she has a command of Castilian ;

- to take the necessary measures to ensure, as appropriate, that the parties to a proceeding are specifically informed of the obligation of the judicial authorities in the Balearic Islands to conduct the proceedings in Catalan if one of the parties so requests, in conformity with the undertakings entered into by Spain under Article 9 para. 1.a.i, 1.b.i and 1.c.i of the Charter ;

- to take the necessary measures to increase the proportion of judicial staff in the Balearic Islands, at all levels and particularly among judges and prosecutors, able to use Catalan as a working language in courts ;

- to develop adequate training schemes for the judicial staff as well as for lawyers.

2nd monitoring cycle

State Party Report [MIN-LANG/PR (2005) 5]

Evaluation Report of the Committee of Experts [ECRML (2007) 2]

Catalan in Catalonia

1st monitoring cycle

State Party Report [MIN-LANG/PR (2002) 5]

Evaluation Report of the Committee of Experts [ECRML (2004) 1]

222.
Article 3 of the Spanish Constitution provides as follows :

“(1) Castilian is the official Spanish language of the State. All Spaniards have the duty to learn it and the right to use it.

(2) The other languages of Spain shall also be official in the respective Autonomous Communities, in accordance with their Statutes.

(…)”

223.
Spanish legislation provides for a number of rules applying in general to the use of official languages in the judiciary. Paragraph 1 of Article 231 of Law 6/1985 of 1 July provides in the first place that “(i)n all judicial proceedings, Judges, Magistrates, Public Prosecutors, Clerks and other servants of the Courts shall use Castilian, the official language of the State”. Paragraph 2 of Article 231 provides however that the said authorities may also use the other official language of the Autonomous Community, whenever it exists, if “none of the parties objects that he or she does not know that language and is therefore likely to be left without defence”. According to paragraph 3 of Article 231, “(p)arties, their representatives and those directing them, as well as witnesses and experts, may, in both oral and written statements, use the language which is also official in the Autonomous Community in whose territory the judicial proceedings are taking place”. Furthermore, paragraph 5 of Article 231 stipulates that “(d)uring oral proceedings, the Judge or the Court may at any time authorise any person who knows the language used to act as interpreter, after that person has sworn an oath or made a promise”.

224.
Article 142 of Law 1/2000 of 7 January, concerning the civil procedure, reproduces the same formulation. Law 2/1992 of 30 April, concerning the criminal procedure does not contain a similar provision and the general one embodied in Article 231 of Law 6/1985 will therefore apply.

225.
Furthermore, Article 35 d) of Law 4/1999 of 13 January, provides that in the territories of the Autonomous Communities concerned citizens have the right to use the co-official language in their dealings with the State administration and includes the administration of justice in this category. Article 13 of Law of Catalonia 1/1998 of 7 January on language policy already provided as follows:

“1. All judicial procedures, whether oral or in writing, conducted in either of the two official languages shall be valid, without the need for translation.

2. Everyone shall have the right to communicate orally and in writing with and to be served by the Judicial Administration in the official language of their choice and shall not be required to provide a translation.

3. Everyone who requests it, shall receive in the requested official language certificates of final judgments concerning them, with no delay on grounds of language (…)”.

226.
However, it does not appear that parties to a proceeding are at any stage specifically informed of the possibility of using a co-official language, irrespective of whether the party knows Castilian or not. Furthermore, the right of the accused to use a co-official language even where he or she has a command of Castilian does not seem to be formally guaranteed. As a matter of fact, the only provision specific to the criminal procedure that the Government mentioned in its initial periodical report (see p. 75), ie Article 440 of Law 2/1992 of 30 April on Criminal Procedure, stipulates that only if a witness does not understand or speak the Spanish language will an interpreter be appointed. This provision is clearly not meant for regional or minority language speakers, the vast majority of whom have a command of Castilian as well.

227.
Another set of provisions aims at taking account of the duly certified knowledge of a co-official regional or minority language in a number of cases of appointments and transfers. The knowledge of a co-official language of an Autonomous Community will thus be considered as an advantage for the appointment of the President of the High Court of Justice of the Autonomous Community concerned (Article 32 of Act 38/1988 of 28 December on Judicial Organisation). According to the initial periodical report (see p. 78 seq.), the said knowledge also counts as an extra six years of service for competitive examinations for posts located in the territories of the Autonomous Communities concerned (Article 51 of the Royal Decree 2003/1986 of 19 December approving the Organic Regulation of the Corps of Officers, Auxiliaries and Officials of the Judicial Administration, Article 3 of the Agreement of the Plenary of the General Council of the Judiciary of 23 October 1991 approving the regulations implementing Article 341.2 of Law 6/1985 of 1 July on the Judicial Authorities, and paragraph 5 of the Order of 1 July 1988 announcing the internal competitive examination for vacancies in the third category of the Corps of Clerks of the Courts). However, the Committee of Experts was informed that the mentioned 1991 Agreement was in fact overruled by the Supreme Court on 29 April 1995 (appeal 2525/91). The subsequent regulation, currently in force, ie Agreement of 25 February 1998, provides that the oral and written knowledge of a co-official language will count as a preferential merit in the transfer process adding one, two or three years depending on whether the post applied for is an individual place for a judge, a magistrate or a collegiate position. The six years of seniority referred to in the initial periodical report therefore seems to apply exclusively to the regulations governing the staff serving the administration of justice, including judicial secretaries. In any event, the knowledge rewarded by the mentioned 1998 agreement corresponds to a level B certificate, therefore below the level C certificate which relates to a working knowledge. Irrespective of this, the knowledge of Catalan is rewarded in the said conditions but is never required to perform any functions in the administration of justice in Catalonia. As a matter of fact few judges and members of staff seem to be able to use Catalan as a working language in courts and this constitutes, according to several official and non-governmental sources, a major obstacle which often leads Catalan-speakers to give up the use of their language in this field. A proposal made by the Catalan Parliament on 13 March 2003, soon after the rejection of a similar proposal by the Parliament of the Balearic Islands (see para. 643 below), to modify the relevant legislation to the effect that the knowledge of Catalan would be required in the case of a voluntary application for posting in Catalonia was still awaiting consideration when the Committee of Experts closed its fact-finding process (see para. 4-7 above).

228.
The initial periodical report mentions four other acts considering the knowledge of a co-official language as an advantage but does not specify in what terms (see p. 79 of the initial periodical report). It also refers to Article 11 of Law of Catalonia 1/1998 of 7 January on language policy, which provides that linguistic proficiency shall be applied to appointments to posts in the judicial administration supervised by the Autonomous Community, and to Decree 49/2001 of 6 February concerning the linguistic accreditation of staff of the judicial administration overseen by the Administration of Catalonia.

229.
The initial periodical report also mentions a number of measures aimed at facilitating the learning of the co-official languages in a number of Autonomous Communities. As far as Catalonia is concerned, reference is made to a co-operation agreement concluded on 25 March 1999 between the Administration of Catalonia and the General Council of the Judiciary with a view to making knowledge of Catalan an advantage for competitions for posts as judges and magistrates in Catalonia. Furthermore, according to the information contained in the initial periodical report (see p. 79) in 2000 the Administration of Catalonia developed a pilot-project for the use of Catalan in the offices of 40 clerks of courts, which resulted in the drafting of a total of 11 717 judgments in Catalan and 2 416 in Castilian. However, according to the information provided to the Committee of Experts by the Council of Lawyers of Catalonia and by the Council of Lawyers of the Balearic Islands, this pilot-project only concerned 14% of the judicial offices in the area of Barcelona, 18% of those located in the non-metropolitan areas of the Province of Barcelona and 25% of those in the area of Tarragona (the proportion was higher in Girona – 55% - and in Lleida – 56%).

230.
The Committee of Experts observes that the first among the undertakings that Spain entered into in all three areas concerned (criminal, civil and administrative procedure) requires the judicial authorities to conduct the proceedings in the regional or minority language concerned if a party so requests, even in the case where the other party does not understand the language in question, for instance by the use of interpreters and translators. 

231.
The current provisions do not seem to guarantee that the proceedings in Catalonia will invariably be conducted in Catalan whenever a speaker so requests. Furthermore, as far as the criminal procedure is concerned, the right for the accused to use his/her regional or minority language (Catalan in the instant case), irrespective of whether or not he or she also speaks Castilian, does not appear to be formally guaranteed, contrary to the undertaking entered into by Spain under Article 9 para. 1.a.ii. 

232.
As far as the practice is concerned, measures have undoubtedly been taken by the competent Spanish authorities to encourage the use of Catalan in the field of justice and some results have been obtained (see para. 229 above). While praising the authorities for the efforts made so far, the Committee of Experts nevertheless considers that the limited percentage of judicial staff able to speak Catalan in Catalonia, in particular among judges and prosecutors, still constitutes an additional obstacle to the chosen undertakings being properly implemented. The problem is aggravated by the fact that a system based on a customary rotation of judges leads either to judges not being encouraged to learn a regional or minority language when they know it might no longer be useful after a transfer, or to losing the investment spent on language training when a judge with the necessary linguistic skills is transferred to an autonomous community where those skills are no longer relevant. As a result, a review of the current training and career structure seems to be indispensable.

233.
Furthermore, the provisions contained in Article 231 para. 3 of Law 6/1985 of 1 July, in Article 35 d) of Law 4/1999 of 13 January and in Article 142 of Law 1/2000 of 7 January, which concerns the civil procedure, seem to formally comply with the undertakings entered into under Article 9 para. 1.a.iii, 1.b.ii and 1.b.iii and 1.c.ii and 1.c.iii. However, the fact that it does not appear that at any stage of the proceedings concerned (criminal, civil or administrative) the speakers are specifically informed of these facilities or of the possibility to request that the proceedings be conducted in Catalan, in conformity with the undertakings that Spain entered into Article 9 para. 1.a.i, 1.b.i and 1.c.i of the Charter, does not encourage the Catalan-speakers to avail themselves of these possibilities. 
234.
The Committee of Experts considers that in spite of the absence of a formal guarantee for the proceedings to be conducted in Catalan at a party’s request and of the lack of a formal guarantee of the right of the accused to use Catalan, the practical results achieved so far, thanks in particular to the measures taken by the autonomous Government and to the high percentage of Catalan-speakers living in Catalonia, lead in practice to a partial fulfilment of the undertakings entered into Article 9 para. 1.a.i, 1.a.ii and 1.a.iii, 1.b.i and 1.b.ii, and 1.c.i and 1.c.ii in the case of Catalonia. However, in order to fully implement the requirement for the courts located in Catalonia to conduct the proceedings in Catalan at one party’s request and the other undertakings at issue, the following measures seem to be necessary: (i) the introduction, in the legal framework, of formal guarantees corresponding to the undertakings entered into under Article 9 para. 1.a.i, 1.a.ii, 1.b.i and 1.c.i; (ii) provision for the parties to be specifically informed, at the relevant stage of the proceedings concerned, of the possibilities inherent to the undertakings entered into by Spain under Article 9 and (iii) adequate practical and organisational measures. The Committee of Experts considers that in the case of Catalonia the undertakings entered into under Article 9 para. 1a.i, 1.a.ii and 1.a.iii, 1.b.i, 1.b.ii and 1.b.iii, and 1.c.i, 1.c.ii and 1.c.iii are only partly fulfilled.

235.
Finally, with regard to the undertaking entered into by Spain under Article 9 para. 1.a.iv, the information received does not enable the Committee of Experts to assess its fulfilment. The Committee is therefore not in a position to conclude on this undertaking and encourages the Spanish authorities to further elaborate on this point in their next periodical report. 

The Committee of Experts encourages the Spanish authorities :

- to amend the legal framework with a view to making it clear that the criminal, civil and administrative judicial authorities in Catalonia will conduct the proceedings in Catalan at the request of one party ;

- to formally guarantee the accused the right to use Catalan even where he or she has a command of Castilian ;

- to take the necessary measures to ensure, as appropriate, that the parties to a proceeding are specifically informed of the obligation of the judicial authorities in Catalonia to conduct the proceedings in Catalan if one of the parties so requests, in conformity with the undertakings entered into by Spain under Article 9 para. 1.a.i, 1.b.i and 1.c.i of the Charter ;

- to take the necessary measures to increase the proportion of judicial staff in Catalonia, at all levels and particularly among judges and prosecutors, able to use Catalan as a working language in courts ;

- to develop adequate training schemes for the judicial staff as well as for lawyers.

2nd monitoring cycle

State Party Report [MIN-LANG/PR (2005) 5]

Evaluation Report of the Committee of Experts [ECRML (2007) 2]

Galician in Galicia

1st monitoring cycle

State Party Report [MIN-LANG/PR (2002) 5]

Evaluation Report of the Committee of Experts [ECRML (2004) 1]

894.
Article 3 of the Spanish Constitution provides as follows:

“(1) Castilian is the official Spanish language of the State. All Spaniards have the duty to learn it and the right to use it.

(2) The other languages of Spain shall also be official in the respective Autonomous Communities, in accordance with their Statutes.

(…)”

895.
Spanish legislation provides for a number of rules applying in general to the use of official languages in the judiciary. Paragraph 1 of Article 231 of Law 6/1985 of 1 July provides in the first place that “(i)n all judicial proceedings, Judges, Magistrates, Public Prosecutors, Clerks and other servants of the Courts shall use Castilian, the official language of the State”. Paragraph 2 of Article 231 provides however that the said authorities may also use the other official language of the Autonomous Community, whenever it exists, if “none of the parties objects that he or she does not know that language and is therefore likely to be left without defence”. According to paragraph 3 of Article 231, “(p)arties, their representatives and those directing them, as well as witnesses and experts, may, in both oral and written statements, use the language which is also official in the Autonomous Community in whose territory the judicial proceedings are taking place”. Furthermore, paragragh 5 of Article 231 stipulates that “(d)uring oral proceedings, the Judge or the Court may at any time authorise any person who knows the language used to act as interpreter, after that person has sworn an oath or made a promise”.

896.
Article 142 of Law 1/2000 of 7 January, concerning the civil procedure, reproduces the same formulation. Law 2/1992 of 30 April, concerning the criminal procedure does not contain a similar provision and the general one embodied in Article 231 of Law 6/1985 will therefore apply.

897.
Finally, Article 35 d) of Law 4/1999 of 13 January, provides that in the territories of the autonomous communities concerned citizens have the right to use the co-official language in their dealings with the State administration and includes the administration of justice in this category. 

898.
However, it does not appear that parties to a proceeding are at any stage specifically informed of the possibility of using a co-official language, irrespective of whether the party knows Castilian or not. Furthermore, the right of the accused to use a co-official language even where he or she has a command of Castilian does not seem to be formally guaranteed. As a matter of fact, the only provision specific to the criminal procedure that the Government mentioned in its initial periodical report (see p. 75), ie Article 440 of Law 2/1992 of 30 April on Criminal Procedure, stipulates that only if a witness does not understand or speak the Spanish language will an interpreter be appointed. This provision is clearly not meant for regional or minority language speakers, the vast majority of whom have a command of Castilian as well.

899.
Another set of provisions aims at taking account of the duly certified knowledge of a co-official regional or minority language in a number of cases of appointments and transfers. The knowledge of a co-official language of an autonomous community will thus be considered as an advantage for the appointment of the President of the High Court of Justice of the autonomous community concerned (Article 32 of Act 38/1988 of 28 December on Judicial Organisation). According to the initial periodical report (see p. 78 seq.), the said knowledge also counts as an extra six years of service for competitive examinations for posts located in the territories of the autonomous communities concerned (Article 51 of the Royal Decree 2003/1986 of 19 December approving the Organic Regulation of the Corps of Officers, Auxiliaries and Officials of the Judicial Administration, Article 3 of the Agreement of the Plenary of the General Council of the Judiciary of 23 October 1991 approving the regulations implementing Article 341.2 of Law 6/1985 of 1 July on the Judicial Authorities, and paragraph 5 of the Order of 1 July 1988 announcing the internal competitive examination for vacancies in the third category of the Corps of Clerks of the Courts). However, the Committee of Experts was informed that the mentioned 1991 Agreement was in fact overruled by the Supreme Court on 29 April 1995 (appeal 2525/91). The subsequent regulation, currently in force, ie Agreement of 25 February 1998, provides that the oral and written knowledge of a co-official language will count as a preferential merit in the transfer process adding one, two or three years depending on whether the post applied for is an individual place for a judge, a magistrate or a collegiate position. The six years of seniority referred to in the initial periodical report therefore seems to apply exclusively to the regulations governing the staff serving the administration of justice, including judicial secretaries. In any event, the knowledge rewarded by the mentioned 1998 agreement corresponds to a level B certificate, therefore below the level C certificate which relates to a working knowledge. Irrespective of this, the knowledge of Galician is rewarded in the said conditions but is never required to perform any functions in the administration of justice in Galicia. 

900.
The initial periodical report mentions four other acts considering the knowledge of a co-official language as an advantage but does not specify in what terms (see p. 79 of the initial periodical report). In any event, Article 11 para. 3 of Law 3/1983 of 15 June on the standardisation provides that in competitive examinations for vacancies for magistrates, judges, clerks of the court, public prosecutors and all civil service posts in the judicial administration, as well as notaries, knowledge of the Galician language shall be considered as an advantage.

901.
In addition to the above-mentioned provisions, reference must also be made to other relevant provisions contained in Law 3/1983 of 15 June on the standardisation. Article 7 provides as follows:

“1. Within the territory of Galicia, citizens shall be able to use  either of the two official languages in their relations with the judicial administration.

2. Judicial provisions in Galicia shall be valid and shall produce their effects whatever the official language employed. The party or person concerned shall in all cases have the right to be informed or notified in the official language of his or her choice.

3. The administration of Galicia shall promote, in agreement with the relevant bodies, the gradual standardisation of the use of Galician in the judicial administration.”

902.
However, the Spanish Government has not produced examples of application of the above-quoted paragraph 3 of Article 7. The Spanish Government referred nevertheless, although in general terms, to subsidies being granted to activities in Galician that further the study, research and development of legal and administrative terminology in Galicia.

903.
The Committee of Experts observes that the first among the undertakings that Spain entered into in all three areas concerned (criminal, civil and administrative procedure) requires the judicial authorities to conduct the proceedings in the regional or minority language concerned if a party so requests, even in the case where the other party does not understand the language in question, for instance by the use of interpreters and translators. 

904.
The current provisions do not seem to guarantee that the proceedings in Galicia will invariably be conducted in Galician whenever a speaker so requests. Furthermore, as far as the criminal procedure is concerned, the right for the accused to use his/her regional or minority language (Galician in the instant case), irrespective of whether or not he or she also speaks Castilian, does not appear to be formally guaranteed, contrary to the undertaking entered into by Spain under Article 9 para. 1.a.ii. 
905.
As far as the practice is concerned, no example was provided of court proceedings conducted in Galician and what seems to be actually granted is at best the possibility to use the language with the assistance of translators and/or interpreters. According to the information provided to the Committee of Experts even the latter possibility appears to be rare in practice and it was reported to the Committee of Experts that since obtaining an interpreter involves a delay, Galician speakers prefer to use Castilian rather than having to wait.

906.
The Committee of Experts considers that the existing legal and practical framework appears to be insufficient to ensure that if a party so requests the proceedings will be conducted in Galician. The problem is aggravated by the fact that a system based on a customary rotation of judges leads either to judges not being encouraged to learn a regional or minority language when they know it might no longer be useful after a transfer, or to losing the investment spent on language training when a judge with the necessary linguistic skills is transferred to an autonomous community where those skills are no longer relevant. As a result, a review of the current training and career structure seems to be indispensable.

907.
Furthermore, the provisions contained in Article 231 para. 3 of Law 6/1985 of 1 July, in Article 35 d) of Law 4/1999 of 13 January and in Article 142 of Law 1/2000 of 7 January, which concerns the civil procedure, seem to formally comply with the undertakings entered into under Article 9 para. 1.a.iii, 1.b.ii and 1.b.iii and 1.c.ii and 1.c.iii. However, the fact that it does not appear that at any stage of the proceedings concerned (criminal, civil or administrative) the speakers are specifically informed of these facilities or of the possibility to request that the proceedings be conducted in Galician, in conformity with the undertakings that Spain entered into Article 9 para. 1.a.i, 1.b.i and 1.c.i of the Charter, does not encourage the Galician-speakers to avail themselves of these possibilities. 
908.
 In conclusion, in order to properly implement the requirement for the courts located in Galicia to conduct the proceedings in Galician at one party’s request and the other undertakings at issue, the following measures seem to be necessary: (i) the introduction, in the legal framework, of formal guarantees corresponding to the undertakings entered into under Article 9 para. 1.a.i, 1.a.ii, 1.b.i and 1.c.i; (ii) provision for the parties to be specifically informed, at the relevant stage of the proceedings concerned, of the possibilities inherent to the undertakings entered into by Spain under Article 9 and (iii) adequate practical and organisational measures. Although the Committee of Experts has received very little information on the practical situation in Galicia, concerning in particular the number of judges, prosecutors and members of the administrative staff able to use Galician as a working language in the judicial administration as well as the training schemes offered in this field, it considers that in the case of Galicia the undertakings entered into under Article 9 para. 1.a.i, 1.a.ii, 1.b.i and 1.c.i are not fulfilled and that the undertakings entered into under Article 9 para. 1.a.iii, 1.b.ii and 1.c.ii are only partly fulfilled.

909.
Finally, with regard to the undertaking entered into by Spain under Article 9 para. 1.a.iv, the information received does not enable the Committee of Experts to assess its fulfilment. The Committee is therefore not in a position to conclude on this undertaking and encourages the Spanish authorities to further elaborate on this point in their next periodical report.

The Committee of Experts encourages the Spanish authorities :

- to amend the legal framework with a view to making it clear that the criminal, civil and administrative judicial authorities in Galicia will conduct the proceedings in Galician at the request of one party ;

- to formally guarantee the accused the right to use Galician even where he or she has a command of Castilian ;

- to take the necessary measures to ensure, as appropriate, that the parties to a proceeding are specifically informed of the obligation of the judicial authorities in Galicia to conduct the proceedings in Galician if one of the parties so requests, in conformity with the undertakings entered into by Spain under Article 9 para. 1.a.i, 1.b.i and 1.c.i of the Charter ;

- to take the necessary measures to increase the proportion of judicial staff in Galicia, at all levels and particularly among judges and prosecutors, able to use Galician as a working language in courts ;

- to develop adequate training schemes for the judicial staff as well as for lawyers.

2nd monitoring cycle

State Party Report [MIN-LANG/PR (2005) 5]

Evaluation Report of the Committee of Experts [ECRML (2007) 2]

Valencian in Valencia

1st monitoring cycle

State Party Report [MIN-LANG/PR (2002) 5]

Evaluation Report of the Committee of Experts [ECRML (2004) 1]

765.
Article 3 of the Spanish Constitution provides as follows:

“(1) Castilian is the official Spanish language of the State. All Spaniards have the duty to learn it and the right to use it.

(2) The other languages of Spain shall also be official in the respective Autonomous Communities, in accordance with their Statutes.

(…)”

766.
Spanish legislation provides for a number of rules applying in general to the use of official languages in the judiciary. Paragraph 1 of Article 231 of Law 6/1985 of 1 July provides in the first place that “(i)n all judicial proceedings, Judges, Magistrates, Public Prosecutors, Clerks and other servants of the Courts shall use Castilian, the official language of the State”. Paragraph 2 of Article 231 provides however that the said authorities may also use the other official language of the Autonomous Community, whenever it exists, if “none of the parties objects that he or she does not know that language and is therefore likely to be left without defence”. According to paragraph 3 of Article 231, “(p)arties, their representatives and those directing them, as well as witnesses and experts, may, in both oral and written statements, use the language which is also official in the Autonomous Community in whose territory the judicial proceedings are taking place”. Furthermore, paragragh 5 of Article 231 stipulates that “(d)uring oral proceedings, the Judge or the Court may at any time authorise any person who knows the language used to act as interpreter, after that person has sworn an oath or made a promise”.

767.
Article 142 of Law 1/2000 of 7 January, concerning the civil procedure, reproduces the same formulation. Law 2/1992 of 30 April, concerning the criminal procedure does not contain a similar provision and the general one embodied in Article 231 of Law 6/1985 will therefore apply.

768.
Finally, Article 35 d) of Law 4/1999 of 13 January, provides that in the territories of the autonomous communities concerned citizens have the right to use the co-official language in their dealings with the State administration and includes the administration of justice in this category. 

769.
However, it does not appear that parties to a proceeding are at any stage specifically informed of the possibility of using a co-official language, irrespective of whether the party knows Castilian or not. Furthermore, the right of the accused to use a co-official language even where he or she has a command of Castilian does not seem to be formally guaranteed. As a matter of fact, the only provision specific to the criminal procedure that the Government mentioned in its initial periodical report (see p. 75), ie Article 440 of Law 2/1992 of 30 April on Criminal Procedure, stipulates that only if a witness does not understand or speak the Spanish language will an interpreter be appointed. This provision is clearly not meant for regional or minority language speakers, the vast majority of whom have a command of Castilian as well.

770.
Another set of provisions aims at taking account of the duly certified knowledge of a co-official regional or minority language in a number of cases of appointments and transfers. The knowledge of a co-official language of an autonomous community will thus be considered as an advantage for the appointment of the President of the High Court of Justice of the autonomous community concerned (Article 32 of Act 38/1988 of 28 December on Judicial Organisation). According to the initial periodical report (see p. 78 seq.), the said knowledge also counts as an extra six years of service for competitive examinations for posts located in the territories of the autonomous communities concerned (Article 51 of the Royal Decree 2003/1986 of 19 December approving the Organic Regulation of the Corps of Officers, Auxiliaries and Officials of the Judicial Administration, Article 3 of the Agreement of the Plenary of the General Council of the Judiciary of 23 October 1991 approving the regulations implementing Article 341.2 of Law 6/1985 of 1 July on the Judicial Authorities, and paragraph 5 of the Order of 1 July 1988 announcing the internal competitive examination for vacancies in the third category of the Corps of Clerks of the Courts). However, the Committee of Experts was informed that the mentioned 1991 Agreement was in fact overruled by the Supreme Court on 29 April 1995 (appeal 2525/91). The subsequent regulation, currently in force, ie Agreement of 25 February 1998, provides that the oral and written knowledge of a co-official language will count as a preferential merit in the transfer process adding one, two or three years depending on whether the post applied for is an individual place for a judge, a magistrate or a collegiate position. The six years of seniority referred to in the initial periodical report therefore seems to apply exclusively to the regulations governing the staff serving the administration of justice, including judicial secretaries. In any event, the knowledge rewarded by the mentioned 1998 agreement corresponds to a level B certificate, therefore below the level C certificate which relates to a working knowledge. Irrespective of this, the knowledge of Valencian is rewarded in the said conditions but is never required to perform any functions in the administration of justice in Valencia. 

771.
The initial periodical report mentions four other acts considering the knowledge of a co-official language as an advantage but does not specify in what terms (see p. 79 of the initial periodical report). 

772.
In addition to the above-mentioned provisions, reference must be made also to the provisions contained in Law 4/1983 of 23 November on the use and teaching of Valencian. According to Article 12, all citizens have the right to address themselves to the judicial administration in the language of their choice without a translation being required and without this resulting in any delay (paragraph 1). Furthermore, Article 31 stipulates that the Valencian administration shall conclude with the judicial administration the agreements necessary to make the use of Valencian in courts effective. However, none of these agreements has been provided to the Committee of Experts.

773.
The initial periodical report also mentions a number of measures aimed at facilitating the learning of the co-official languages in a number of autonomous communities. However, no measure specifically concerning Valencia is referred to.

774.
The Committee of Experts observes that the first among the undertakings that Spain entered into in all three areas concerned (criminal, civil and administrative procedure) requires the judicial authorities to conduct the proceedings in the regional or minority language concerned if a party so requests, even in the case where the other party does not understand the language in question, for instance by the use of interpreters and translators. 

775.
The current provisions do not seem to guarantee that the proceedings in Valencia will invariably be conducted in Valencian whenever a speaker so requests. Furthermore, as far as the criminal procedure is concerned, the right for the accused to use his/her regional or minority language (Valencian in the instant case), irrespective of whether or not he or she also speaks Castilian, does not appear to be formally guaranteed, contrary to the undertaking entered into by Spain under Article 9 para. 1.a.ii. 
776.
As far as the practice is concerned, no example of court proceedings conducted in Valencian was provided and what seems to be granted is at best the possibility to use the language with the assistance of translators and/or interpreters. 

777.
The Committee of Experts considers that the existing legal and practical framework appears to be insufficient to ensure that if a party so requests the proceedings will be conducted in Valencian. The problem is aggravated by the fact that a system based on a customary rotation of judges leads either to judges not being encouraged to learn a regional or minority language when they know it might no longer be useful after a transfer, or to losing the investment spent on language training when a judge with the necessary linguistic skills is transferred to an autonomous community where those skills are no longer relevant. As a result, a review of the current training and career structure seems to be indispensable.

778.
Furthermore, the provisions contained in Article 231 para. 3 of Law 6/1985 of 1 July, in Article 35 d) of Law 4/1999 of 13 January and in Article 142 of Law 1/2000 of 7 January, which concerns the civil procedure, seem to formally comply with the undertakings entered into under Article 9 para. 1.a.iii, 1.b.ii and 1.b.iii and 1.c.ii and 1.c.iii. However, the fact that it does not appear that at any stage of the proceedings concerned (criminal, civil or administrative) the speakers are specifically informed of these facilities or of the possibility to request that the proceedings be conducted in Valencian, in conformity with the undertakings that Spain entered into Article 9 para. 1.a.i, 1.b.i and 1.c.i of the Charter, does not encourage the Valencian-speakers to avail themselves of these possibilities. 
779.
 In conclusion, in order to properly implement the requirement for the courts located in Valencia to conduct the proceedings in Valencian at one party’s request and the other undertakings at issue, the following measures seem to be necessary: (i) the introduction, in the legal framework, of formal guarantees corresponding to the undertakings entered into under Article 9 para. 1.a.i, 1.a.ii, 1.b.i and 1.c.i; (ii) provision for the parties to be specifically informed, at the relevant stage of the proceedings concerned, of the possibilities inherent to the undertakings entered into by Spain under Article 9 and (iii) adequate practical and organisational measures. Although the Committee of Experts has received very little information on the practical situation in Valencia, concerning in particular the number of judges, prosecutors and members of the administrative staff able to use Valencian as a working language in the judicial administration as well as the training schemes offered in this field, it considers that in the case of Valencia the undertakings entered into under Article 9 para. 1.a.i, 1.a.ii, 1.b.i and 1.c.i are not fulfilled and that the undertakings entered into under Article 9 para. 1.a.iii, 1.b.ii and 1.c.ii are only partly fulfilled.

780.
Finally, with regard to the undertaking entered into by Spain under Article 9 para. 1.a.iv, the information received does not enable the Committee of Experts to assess its fulfilment. The Committee is therefore not in a position to conclude on this undertaking and encourages the Spanish authorities to further elaborate on this point in their next periodical report. 

The Committee of Experts encourages the Spanish authorities :

- to amend the legal framework with a view to making it clear that the criminal, civil and administrative judicial authorities in Valencia will conduct the proceedings in Valencian at the request of one party ;

- to formally guarantee the accused the right to use Valencian even where he or she has a command of Castilian ;

- to take the necessary measures to ensure, as appropriate, that the parties to a proceeding are specifically informed of the obligation of the judicial authorities in Valencia to conduct the proceedings in Valencian if one of the parties so requests, in conformity with the undertakings entered into by Spain under Article 9 para. 1.a.i, 1.b.i and 1.c.i of the Charter ;

- to take the necessary measures to increase the proportion of judicial staff in Valencia, at all levels and particularly among judges and prosecutors, able to use Valencian as a working language in courts ;

- to develop adequate training schemes for the judicial staff as well as for lawyers.

2nd monitoring cycle

State Party Report [MIN-LANG/PR (2005) 5]

Evaluation Report of the Committee of Experts [ECRML (2007) 2]

Sweden

Finnish

1st monitoring cycle

State Party Report [MIN-LANG/PR (2001) 1]
According to Section 4 of the Act on the right to use Finnish in administrative authorities and courts of law, anybody who is a party or alternate for a party in a judicial procedure in a court of law is entitled to use Finnish in the proceedings, if the judicial procedure has a connection to the administrative district for Finnish. This right applies to district and city courts, county administrative courts, certain special courts and to courts of appeal.

According to Section 5 of the Act the right to use Finnish includes the right to speak Finnish when a person appears before the court, to present both oral and written requests, evidence and other documents connected with the proceedings in Finnish and to have requests, evidence and documents in another language orally translated to Finnish. It is for the court to ensure that documents and evidence are translated into Swedish, if it is not obviously unnecessary. 

If somebody wishes to use Finnish in a judicial procedure, according to section 6 of the Act, he or she has to make a request for this in connection to when the procedures are initiated. If such a request is made later, it may be refused. A request may also be refused if it is obvious that the request has an improper purpose. This right is not associated with any costs for the accused in criminal procedures or a litigant in civil procedures or proceedings concerning administrative matters.

Translation and interpretation involves no extra expense for the persons concerned. Costs related to translation and interpretations are paid for by the court. To cover translation pursuant to the Acts 1999:1175 and 1176 the Government has provided one million Swedish kronor to the courts administration. 

Evaluation Report of the Committee of Experts [ECRML (2003) 1]
217.
The appropriate rights to use Finnish in civil proceedings, as well as in proceedings before courts concerning administrative matters are guaranteed by the same sections of the Act on the right to use Finnish in administrative authorities and courts of law. The Committee has been informed that there are cases where Finnish is used in civil proceedings. On this basis, the Committee considers these undertakings fulfilled. 

2nd monitoring cycle

State Party Report [MIN-LANG/PR (2004) 2]
According to Section 4 of the Act on the right to use Finnish in administrative authorities and courts of law, anybody who is a party or alternate for a party in a judicial procedure in a court of law is entitled to use Finnish in the proceedings, if the judicial procedure has a connection to the administrative district for Finnish. This right applies to district and city courts, county administrative courts, certain special courts and to courts of appeal. 

According to Section 5 of the Act the right to use Finnish includes the right to speak Finnish when a person appears before the court, to present both oral and written requests, evidence and other documents connected with the proceedings in Finnish and to have requests, evidence and documents in another language orally translated to Finnish. It is for the court to ensure that documents and evidence are translated into Swedish, if it is not obviously unnecessary. 

If somebody wishes to use Finnish in a judicial procedure, according to section 6 of the Act, he or she has to make a request for this when the procedures are initiated. If such a request is made later, it may be refused. A request may also be refused if it is obvious that the request has an improper purpose. This right is not associated with any costs for the accused in criminal procedures or a litigant in civil procedures or proceedings concerning administrative matters. 

Translation and interpretation involves no extra expense for the persons concerned. Costs related to translation and interpretations are paid for by the court. To cover translation pursuant to the Acts 1999:1175 and 1176 the Government has provided one million Swedish kronor to the courts administration. 

Evaluation Report of the Committee of Experts [ECRML (2006) 4]
No reassessment was given by the Committee of Experts.

Meänkieli (Tornedal Finnish)

1st monitoring cycle

State Party Report [MIN-LANG/PR (2001) 1]
According to Section 4 of the Act on the right to use Meänkieli in administrative authorities and courts of law, anybody who is a party or alternate for a party in a judicial procedure in a court of law is entitled to use Meänkieli in the proceedings, if the judicial procedure has a connection to the administrative district for Meänkieli. This right applies to district and city courts, county administrative courts, certain special courts and to courts of appeal.

According to Section 5 of the Act the right to use Meänkieli includes the right to speak Meänkieli when a person appears before the court, to present both oral and written requests, evidence and other documents connected with the proceedings in Meänkieli and to have requests, evidence and documents in another language orally translated to Meänkieli. It is for the court to ensure that documents and evidence are translated into Swedish, if it is not obviously unnecessary. 

If somebody wishes to use Meänkieli in a judicial procedure, according to Section 6 of the Act, he or she has to make a request for this in connection to when the procedures are initiated. If such a request is made later, it may be refused. A request may also be refused if it is obvious that the request has an improper purpose. This right is not associated with any costs for the accused in criminal procedures or a litigant in civil procedures or proceedings concerning administrative matters.

Translation and interpretation involves no extra expense for the persons concerned. Costs related to translation and interpretations are payed for by the court. To cover translation pursuant to the Acts 1999:1175 and 1176 the Government has provided one million Swedish kronor to the courts administration. 

Evaluation Report of the Committee of Experts [ECRML (2003) 1]
333.
The appropriate rights to use Meänkieli in civil proceedings, as well as in proceedings before courts concerning administrative matters are guaranteed by the same sections of the Act on the right to use Finnish and Meänkieli in dealings with public authorities and courts. However, the Committee has observed the same problems in their implementation as above. Nevertheless, the Committee considers these undertakings formally fulfilled.

The Committee encourages the Swedish authorities to take practical and organisational measures to ensure that Meänkieli can be used in civil proceedings and in proceedings in courts concerning administrative matters.

2nd monitoring cycle

State Party Report [MIN-LANG/PR (2004) 2]
According to Section 4 of the Act on the right to use Meänkieli in administrative authorities and courts of law (SFS 1999:1176), anybody who is a party or alternate for a party in a judicial procedure in a court of law is entitled to use Meänkieli in the proceedings, if the judicial procedure has a connection to the administrative district for Meänkieli. This right applies to district and city courts, county administrative courts, certain special courts and to courts of appeal. 

According to Section 5 of the Act the right to use Meänkieli includes the right to speak Meänkieli when a person appears before the court, to present both oral and written requests, evidence and other documents connected with the proceedings in Meänkieli and to have requests, evidence and documents in another language orally translated to Meänkieli. It is for the court to ensure that documents and evidence are translated into Swedish, if it is not obviously unnecessary. 

If somebody wishes to use Meänkieli in a judicial procedure, according to Section 6 of the Act, he or she has to make a request for this in connection to when the procedures are initiated. If such a request is made later, it may be refused. A request may also be refused if it is obvious that the request has an improper purpose. This right is not associated with any costs for the accused in criminal procedures or a litigant in civil procedures or proceedings concerning administrative matters. 

Translation and interpretation involves no extra expense for the persons concerned. Costs related to translation and interpretations are paid for by the court. To cover translation pursuant to the Acts 1999:1175 and 1176 the Government has provided one million Swedish kronor to the courts administration. 

Evaluation Report of the Committee of Experts [ECRML (2006) 4]
260.
The above considerations concerning criminal proceedings (see paragraphs 255-257 above) also apply to civil proceedings.  The Committee of Experts considers therefore that this undertaking is also only formally fulfilled.

Sami
1st monitoring cycle

State Party Report [MIN-LANG/PR (2001) 1]
According to Section 4 of the Act on the right to use Sami in administrative authorities and courts of law, anybody who is a party or alternate for a party in a judicial procedure in a court of law is entitled to use Sami in the proceedings, if the judicial procedure has a connection to the administrative district for Sami. This right applies to district and city courts, county administrative courts, certain special courts and to courts of appeal.

According to Section 5 of the Act the right to use Sami includes the right to speak any form of Sami when a person appears before the court, to present both oral and written requests, evidence and other documents connected with the proceedings in Sami and to have requests, evidence and documents in another language orally translated to Sami. It is for the court to ensure that documents and evidence are translated into Swedish, if it is not obviously unnecessary. 

If somebody wishes to use Sami in a judicial procedure, according to Section 6 of the act, he or she has to make a request for this in connection to when the procedures are initiated. If such a request is made later, it may be refused. A request may also be refused if it is obvious that the request has an improper purpose. This right is not associated with any costs for the accused in criminal procedures or a litigant in civil procedures or proceedings concerning administrative matters.

Translation and interpretation involves no extra expense for the persons concerned. Costs related to translation and interpretations are paid for by the court. To cover translation as pursuant to the Acts 1999:1175 and 1176, the Government has provided one million Swedish kronor to the courts administration. 

Evaluation Report of the Committee of Experts [ECRML (2003) 1]
107.
The right to use Sami in civil proceedings, as well as in proceedings before courts concerning administrative matters is guaranteed by the same sections of the Act on the right to use Sami in administrative authorities and courts of law. However, the Committee has observed the same problems in their implementation as above. Accordingly, the Committee considers these obligations only formally fulfilled.

The Committee encourages the Swedish authorities to take practical and organisational measures to ensure that the Sami can be used in civil proceedings and in proceedings in courts concerning administrative matters.

2nd monitoring cycle

State Party Report [MIN-LANG/PR (2004) 2]
According to Section 4 of the Act on the right to use Sami in administrative authorities and courts of law, anybody who is a party or alternate for a party in a judicial procedure in a court of law is entitled to use Sami in the proceedings, if the judicial procedure has a connection to the administrative district for Sami. This right applies to district and city courts, county administrative courts, certain special courts and to courts of appeal. 

According to Section 5 of the Act the right to use Sami includes the right to speak any form of Sami when a person appears before the court, to present both oral and written requests, evidence and other documents connected with the proceedings in Sami and to have requests, evidence and documents in another language orally translated into Sami. It is for the court to ensure that documents and evidence are translated into Swedish, if it is not obviously unnecessary. 

If somebody wishes to use Sami in a judicial procedure, according to Section 6 of the Act, he or she has to make a request for this in connection to when the procedures are initiated. If such a request is made later, it may be refused. A request may also be refused if it is obvious that the request has an improper purpose. This right is not associated with any costs for the accused in criminal procedures or a litigant in civil procedures or proceedings concerning administrative matters. 

Translation and interpretation involves no extra expense for the persons concerned. Costs related to translation and interpretations are paid for by the court. To cover translation as pursuant to the Acts 1999:1175 and 1176, the Government has provided one million Swedish kronor to the courts administration. 

Evaluation Report of the Committee of Experts [ECRML (2006) 4]
113.
The above considerations concerning criminal proceedings (see paragraphs 108-110 above) also apply to civil proceedings The Committee of Experts considers therefore that this undertaking is also only formally fulfilled.

The Committee of Experts emphasises the importance of practical measures to implement this undertaking, and urges the Swedish authorities to take the steps outlined in the Committee of Experts' first report. 

Switzerland

Italian in Graubünden
1st monitoring cycle

State Party Report [MIN-LANG/PR (99) 7]

In the district courts (civil courts of first instance) the court language is not determined by cantonal law.  Each court is entitled as a matter of principle to decided on the language(s) used.  Where a district is in Italian territory Italian may be chosen as the language of the case and the proceedings will be held in that language.  That practice is confirmed by the case-law of the Federal Court on the principle of territoriality.  In practice the question of the language which may be used in court is not governed by any express provisions: the fact that a Italian-speaking party expresses himself in his own tongue before a court on Italian territory corresponds to a custom.  Italian is a nationallanguage of the canton pursuant to Article 46 of the Cantonal Constitution and may therefore be used in criminal proceedings.  Article 28 of the order on the organisation and administration of the cantonal court so provides in the following terms: the languages which may be used in court are the national languages of the Canton, as provided for in the Constitution.

Evaluation Report of the Committee of Experts [ECRML (2001) 7]
204.
Before the restructuring of the judicial system, there was no law determining the language to be used by the courts.  In practice, each court was entitled to choose the working language, but an Italian speaker was always entitled to request the proceedings to be conducted in Italian, if the court was situated in the Italian-speaking area.  
205.
Within the new structure of the judicial system, civil proceedings fall within the competence of the Cantonal Court and the District Courts, while the President of the Local Court retains jurisdiction in some civil law matters.  Criminal law and civil law cases are dealt with by the same courts.  As regards the use of Italian in civil proceedings, reference may therefore be made to the comments on criminal proceedings.  
206.
The Committee considers that these undertakings are fulfilled with the exception of the case of the Maloja District Court.
2nd monitoring cycle

State Party Report [MIN-LANG/PR (2003) 3]

See comments for sub-paragraph a (ii) and (iii).

[Editor’s note: the comments for sub-paragraphs a (ii) read as follows:

Following the referendum of 12 March 2000, the Grisons courts have been entirely re-organised, especially the courts of first instance. The former district courts have disappeared. Presiding district judges deal with simple cases. In the new district courts, the language used is not determined by cantonal law. Normally it is the districts which are responsible for choosing it. If a district is in an Italian-speaking area, Italian may be chosen as the language of the case and the proceedings may be conducted in that language. This practice is confirmed by Federal Court case-law on the territoriality principle. In practice, the question of the language to be used in court is not governed by any express provisions: the fact that Italian-speaking parties express themselves in their own language in courts in Italian-speaking areas is more in the nature of a custom.

Italian is a national language of the canton under Article 46 of the cantonal constitution and may therefore be used in criminal proceedings. This is stated in Article 28 of the ordinance on the organisation and administration of the cantonal court in the following terms: “The languages which may be used in court are the national languages within the meaning of the cantonal constitution.” For preliminary inquiries, the Code of Criminal Procedure provides in Article 87.4 that statements made by the accused and the witnesses must be included in the record of the hearing in a national language of the canton within the meaning of Article 46 of the cantonal constitution.]

Evaluation Report of the Committee of Experts [ECRML (2004) 6]

138.
In its first evaluation report the Committee of Experts noted that for the Cantonal Court, German, Italian and Romansh were also official court languages. By law, any Italian-speaker was entitled to use his or her language both orally and in writing in criminal proceedings before the Cantonal Court and to demand that the Court’s judgement be drawn up in Italian. As the members of the Cantonal Court generally understood Italian and the Italian-speaking parties were generally able to express themselves in German, the languages used in the Cantonal Court were determined pragmatically. The Cantonal Court Ordinance explicitly stipulated that the judgement had to be drawn up in Italian for persons living in Italian-speaking areas (see para. 200 of the first evaluation report). The Committee of Experts also noted that for district and local courts, the language of the court was determined by the territorial principle: where the traditional language was Italian, Italian could be used and there was an established practice in the Italian-speaking districts and localities. The Committee of Experts concluded that the undertaking was fulfilled but with the exception of the Maloja/Maloggia District Court, which normally used German, despite the fact that the district included the Italian-speaking Val Bregaglia (see paras. 201-203 of the first evaluation report as far as criminal proceedings are concerned, and paras. 205-206 as far as civil proceedings are concerned).

139.
During the “on-the-spot" visit, the Committee of Experts was informed that there are Italian-speaking judges on the bench of the Maloja/Maloggia District Court. Those are, however, lay judges who are selected by popular election. There are no Italian-speaking lawyers in the professional staff of the District Court, which creates serious obstacles for the District Court to handle procedures in Italian. There are proposals to equip the District Court with an Italian-speaking vice-President in order to overcome the existing problems. At present, however, the practical difficulties affecting the use of Italian in court proceedings in the Maloja/Maloggia district hamper the fulfilment of Article 9 in this regard. The present undertakings are therefore fulfilled, with the exception of the Maloja/Maloggia District Court.

Italian in Ticino
1st monitoring cycle

State Party Report [MIN-LANG/PR (99) 7]

Evaluation Report of the Committee of Experts [ECRML (2001) 7]
265.
The Committee considers the undertakings of paragraph 1 of Article 9 fulfilled.

2nd monitoring cycle

State Party Report [MIN-LANG/PR (2003) 3]

Evaluation Report of the Committee of Experts [ECRML (2004) 6]

157.
In the first evaluation report (see para. 265)  the Committee of Experts concluded that these undertakings were all fulfilled. The Committee of Experts observed, on the other hand, that the lack of a faculty of Law in the Italian language in Switzerland created practical problems of implementation. The latter remark was actually made in relation to the undertaking entered into by Switzerland under Article 9 para. 2.a (which was likewise considered fulfilled; see paras. 266-267 of the first evaluation report), but the Committee of Experts considers that it is relevant to the present provisions instead.

158.
In this respect the Committee of Experts notes that according to the information provided during the “on-the-spot" visit, special law courses in Italian have been made available after the normal curriculum, and the lawyers in the Canton of Ticino have a vast legal documentation at their disposal. The Committee of Experts considers that these undertakings are fulfilled.

Romansh

1st monitoring cycle

State Party Report [MIN-LANG/PR (99) 7]

In the district courts (civil courts of first instance) the language used in court is not determined by cantonal law.  In principle each court is entitled to decided on the language(s) used.  Where a district is in Romansh territory Romansh may be chosen as the language of the case and the proceedings will be held in that language.  That practice is confirmed by the case-law of the Federal Court on the principle of territoriality.  In practice the question of the language which may be used in court is not governed by any express provision: the fact that a Romansh-speaking party expresses himself in his own tongue before a court on Romansh territory corresponds rather to a custom.  Romansh is a national language of the canton pursuant to Article 46 of the Cantonal Constitution and may therefore be used in criminal proceedings.  Article 28 of the order on the organisation and administration of the cantonal court so provides in the following terms: the languages which may be used in court are the national languages of the Canton as provided for in the Constitution.

Evaluation Report of the Committee of Experts [ECRML (2001) 7]
91.
The language used in the district courts (civil courts of first instance) is not determined by cantonal law.  In principle, each court is entitled to decided on the language(s) used.  Where a district is in Romansh territory, Romansh may be chosen as the language of the case and the proceedings will be conducted in that language.  That practice is confirmed by the case law of the Federal Court on the principle of territoriality.  In practice, the question of the language which may be used in court is not governed by any express provision: the fact that a Romansh-speaking party expresses him/herself in his/her own tongue before a court on Romansh territory is rather more a custom.  When the re-organisation of the courts takes effect in the Canton of Grisons, criminal and civil cases will be dealt with by the same courts.  For the use of Romansh in civil proceedings, reference may be made to the comments made on criminal proceedings.

92.
The Committee considers that, given the difficulties indicated above and the fact that there are no clear criteria guiding the choice of languages used by civil courts, this undertaking is not fulfilled.  

2nd monitoring cycle

State Party Report [MIN-LANG/PR (2003) 3]

See comments for sub-paragraph a (ii) and (iii).

[Editor’s note: the comments for sub-paragraph a (ii) read as follows:

Following the referendum of 12 March 2000, the Grisons courts have been re-organised from top to bottom, especially the courts of first instance. The former district courts have disappeared. Presiding district judges deal with simple cases. In the new district courts, the language used is not determined by cantonal law. Normally it is the districts which are responsible for choosing it. If a district is in a Romansh area, Romansh may be chosen as the language of the case and the proceedings may be conducted in that language. This practice is confirmed by Federal Court case-law on the territoriality principle. In practice, the question of the language to be used in court is not governed by any express provisions: the fact that Romansh-speaking parties express themselves in their own language in courts in Romansh areas is more in the nature of a custom.

Romansh is a national language of the canton under Article 46 of the cantonal constitution and may therefore be used in criminal proceedings. This is stated in Article 28 of the ordinance on the organisation and administration of the cantonal court in the following terms: “The languages which may be used in court are the national languages within the meaning of the cantonal constitution.” For preliminary inquiries, the Code of Criminal Procedure provides in Article 87.4 that statements made by the accused and the witnesses must be included in the record of the hearing in a national language of the canton within the meaning of Article 46 of the cantonal constitution.

Use of Romansh by the regional courts will be promoted with the aid of sample documents. The Grisons Book of Legal Instruments (Bündner Urkundenbuch) is an important tool for cantonal notaries and land registers. This work, which provides sample legal instruments, will be translated into Romansh.]

Evaluation Report of the Committee of Experts [ECRML (2004) 6]

78.
In its first evaluation report, the Committee of Experts noted that in all these fields Romansh may be used in the proceedings (see paras. 82-85 for criminal proceedings, para. 91 for civil proceedings and paras. 95-98 for administrative proceedings). However, it observed that very little use of this possibility was made in practice. The obstacles identified by the Committee of Experts included:

- the fact that it was unusual for members of the Cantonal Court to have a passive– let alone an active – knowledge of Romansh (para. 85 of the first evaluation report);

- the fact that Romansh speakers had a very good command of German and found it easier to use this language instead of Romansh (para. 85 of the first evaluation report);

- because no legal training was provided in Romansh, the German legal language was usually more widely used than Romansh, even by Romansh-speaking judges (paras. 85 and 98 of the first evaluation report);

- the fact that because Romansh was not generally used in law, legal terminology in Romansh was incomplete or lacking (paras. 85 and 98 of the first evaluation report);

- the fact that the speakers themselves, partly for some of the above-mentioned reasons, hesitated to ask for the use of Romansh in court proceedings (paras. 86 and 97 of the first evaluation report).

79.
Two additional difficulties identified by the Committee of Experts were the lack of clear criteria guiding the choice of languages used by civil courts (see para. 92 of the first evaluation report) as well as Article 13 of the Order on the Organisation, Administration and Emoluments of the Administrative Court, which provided that the deliberations had to take place only in German (see para. 99 of the first evaluation report). The Swiss authorities were invited to amend the said Order and to remove the practical and legal obstacles hampering the effective use of Romansh before the courts. In particular, the choice of the language by the courts had to take into account the indigenous linguistic minority and efforts had to be made to remedy the lack of command of Romansh by judges and lawyers and the deficiencies in the legal terminology.  
80.
Since the adoption by the Committee of Experts of its first evaluation report some organisational changes, described in the second periodical report (see p. 46) have taken place, but the overall framework has remained substantially unchanged. As far as Article 13 of the Order on the Organisation, Administration and Emoluments of the Administrative Court is concerned, the information collected by the Committee of Experts during the “on-the-spot visit” made clear it that this provision had been considered as unconstitutional and was therefore no longer applied. However, the problems in the present area are more of a substantial than of a formal nature.

81.
The Committee of Experts observes, in the first place, that the use of a language in the sphere of court proceedings is not meant to be purely symbolic and has in fact concrete repercussions. Indeed, the use of a language before the courts is revealing of the prestige attached to the language which, as was already mentioned above (see para. 50 above), is crucial to its protection and to the motivation of its speakers to promote it. As a matter of fact, Romansh seems to suffer from a lower prestige in the public sphere in general and in the judicial sphere in particular, a situation which both testifies to the hesitations of its speakers to use it before the authorities and contributes to those hesitations. In other words, there is a vicious circle that the speakers alone can hardly break. Indeed, speakers have a very good command of German, whereas they never practise the legal terminology developed in Rumantsch Grischun. As a result, the speakers and the lawyers find it easier to resort to German and this further contributes to making the use of Romansh in courts less and less likely, which in turn negatively affects the prestige attached to the language, with all the very concrete negative repercussions that this entails.

82.
In the  light of the above, the Committee of Experts considers that this is a field where positive action by the authorities should be envisaged in order to break the said vicious circle. Measures should be adopted to facilitate the use of Romansh in the judicial sphere. For instance, training courses in legal Romansh for judges and the administrative staff of the courts, as well as for lawyers and their assistants, could be organised. These courses should include training in legal terminology.

83.
In conclusion, the Committee of Experts considers that these undertakings are only formally fulfilled and stresses that their fulfilment also requires a certain degree of practical implementation, beyond the mere existence of the relevant provisions in the domestic legislation.

The Committee of Experts encourages the competent Swiss authorities to take the necessary measures to ensure that the formal possibility to use Romansh in court proceedings is implemented in practice.

United Kingdom

Welsh
1st monitoring cycle

State Party Report [MIN-LANG/PR (2002) 5]

The right to speak Welsh in any civil proceedings in Wales is given by Section 22(i) of the Welsh Language Act 1993. Documents in Welsh are permitted by rules of Court. 

Evaluation Report of the Committee of Experts [ECRML (2004) 1]
135.
The Committee of Experts commends the UK authorities for the extensive measures taken to facilitate the use of Welsh in judicial proceedings within Wales. As well as the statutory rights elaborated below, the Committee of Experts has been made aware of steps taken by the authorities to inform Welsh-speakers of these rights and of practical measures taken to facilitate the exercise of these rights. The Committee of Experts has, however, been made aware of a relatively small take-up of the right in courts other than magistrates' courts. A variety of factors account for this, including the relatively new status of Welsh in the courts and the fear amongst some users of the language that they may be regarded as troublemakers if they insist on the right to use the Welsh language. The Committee of Experts is nevertheless hopeful, that the measures implemented and the positive attitude by the authorities towards the use of Welsh before the courts will lead to Welsh being more frequently used in this specific area of public life. 

138.
The right to speak Welsh in civil proceedings in Wales is established by Section 22 (i) of the Welsh Language Act 1993.  If a party wishes to use  Welsh in a civil court case, the Court must be informed in advance, for appropriate arrangements to be made. Costs incurred as a result of a party failing to comply with this may be made against him. According to the report, documents in Welsh are permitted by rules of Court (later specified to mean Practice Directions under paragraph 4.1 of the Court Service’s Language Scheme). The Committee of Experts considers this undertaking fulfilled.

2nd monitoring cycle

State Party Report [MIN-LANG/PR (2005) 5]

Evaluation Report of the Committee of Experts [ECRML (2007) 2]

With regard to education, the Parties undertake, within the territory in which Saami is used, according to the situation of Saami, and without prejudice to the teaching of the official language(s) of the State to make available pre-school education in Saami.

No undertaking for this language.

1st monitoring cycle

2nd monitoring cycle

3rd monitoring cycle

State Party Report

Evaluation Report of the Committee of Experts

Comments by the State Party

Recommendations of the Committee of Ministers

133.
The Children’s Day Care Act of 1973 specifically provides that day care may be provided in the Sami language.  However, the Government admits that it is not an established practice yet. Pre-school is financed by municipalities or privately.  There are only a few pre-schools that use the North Sami language.  The problem with the Skolt and Inari Sami is the lack of speakers – most of the Sami people have lost the use of their languages as a result of an aggressive assimilation policy in the past. The “language nests” initiative has improved the situation a little, but the problem of funding remains. This project, originally financed by the European Union, permitted the elderly to work with pre-school children, teaching them traditional songs and games in the Sami language. This activity is unfortunately no longer financed by the European Union in Finland and its future is uncertain, as the municipalities cannot afford its costs.

The Committee encourages the Finnish authorities to make special efforts to strengthen the learning of languages at pre-school level, for instance through the medium of language nests, which seem to have given good results.

Source: ECRML (2001) 3
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